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Mo aeny Heunnopyka n Monkanao npoTus YKpaussi,
EBponeiickuii Cyn mno mnpaBam uenoseka (Ildras cekuus), 3acenas
[Tanaroii B cocrage:
Elisabet Fura, IIpeoceoamens,
Karel Jungwiert,
Bostjan M. Zupancic,
Mark Villiger,
Ann Power,
Ganna Yudkivska,
Angelika NuBlberger, cyobu,
u Claudia Westerdiek, Cexpemapw cexyuu,
PaccmotpeB geno B 3akpsiToM 3acenanuu 15 mapra 2011 ropa,
[TpoBo3rnamiaer ciaeayromiee peieHue, IpUHITOE B 3TOT JICHb!

TPOLIEYPA

1. Mannoe peno ocHoBaHo Ha 3asieHun (Ne 42310/04) mnpotus
VYkpaunsl, noganHoM B Cyn B cOOTBETCTBUHU cO cTartheit 34 KonBenuuu
0 3alllMTe TIpaB YeJIOBEeKa M OCHOBHBIX CcB0OOA (mamee — «KoHBEHLUA)
rpaxaasaMu YkKpauHsl, Ir-HoM MBanom HukosmaeBnuem Heunnopykom u
r-xoii Haranweit Hukomnaesnoii Monkaino (nanee — «3asButenny») 13 Hos0pst
2004 rona.

2. 3asgBuUTENEeH, KOTOPHIM ObLIa MPEIOCTABJIICHA OIUIaTa IPaBOBOU
MOMOILIM, TpeAcTaBiasil TI-H A. bylleHko, aJaBOKar, MNPaKTUKYIOUIUN
B XapbKoBe. YKpauHCKoe MpaBUTENbCTBO (Hanee — «lIpaBUTEnbcTBOY)
MPEACTABIISII €0 YIOJIHOMOYEHHBIN r-H 0. 3aiiies.

3. IlepBbIii 3asBUTENH YTBEPXKAA, B YaCTHOCTH, YTO OH CTaJl KEPTBOM
HECKOJIbKUX HapymieHuit ctarent 3, 5 §§ 1, 2, 3 u 5, a Takxke crateu 6 §§ 1
u 3(c) KonBenuumu.

4. 27 aprycra 2009 roga Cya moctaHoBHI yBeAoMHUTH [IpaBUTENnbCTBO
0 n1aHHOM 3asiBiieHuH. Cyn TakKe MOCTaHOBWJI PaCCMOTPETh MPUEMIIEMOCTD
3asIBJICHUS] OJTHOBPEMEHHO C €r0 PACCMOTPEHHUEM I10 CYIIECTBY (CTaThs 29).

OAKTEI

l. OBCTOATEJIBCTBA IEJIA

5. 3asgButenu poauiuchk B 1982 n 1981 romax coorBercTBeHHO. [lepBbIii
3asBUTENIb OTOBIBAET TIOPEMHOE 3aKkioueHne B TioppMe Nedl B
r. Konmomsisi. BTopoii 3asiBUTENb MPOKUBAET B XMETbHUIIKOM.
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2 PELLIEHUE I10 JIEJIY HEYUITOPYKA U MTOHKAJIO TTIPOTHB YKPAWHBI

A. TlpeabicTopus

6. 13 mapra 2004 roma nBa YenoBeKa B MacKax, OJWH U3 KOTOPBIX ObLI
BOOPY’KEH IIMCTOJIETOM, HallaJId Ha HEKYIO I-Ky WM. u ee cbiHa Bo3ie nBepei
UX KBapTtupbl B XMeNbHUIKOM. B Xozme OopbOBl BOOPYKEHHBIH
3JIOYMBIIIJICHHUK BBICTpENUa B r-)y M., mocime dero oba HamagaBIIUX
CKpBUIUCH, MPUYEM MX JIMIA PACCMOTPETh HE yaanoch. Uepe3 HECKOIbKO
MHUHYT r-xa W. ymepna.

B. (I)aKTbI, Kacarnmuecst NepBoro 3asiBUTe/Ist

1. Cooepoicanue nepsoco 3assumens noo cmpadxceu 20-23 mas 2004
2004 U AOMUHUCMPAMUBHOE PA3OUPAMENbCEO NPOMUB HE2O

7.20 mas 2004 rona, oxono 13 4acoB, COTpYIHUKHA MUITUIUH 3aJepKaln
MEePBOTO 3asIBUTENS Ha yJUIle U JocTaBuiu ero B FOro-3amnagnoe otneneHue
v,  COrJlacHO ~ MUCBMEHHOMY — OOBSICHEHUIO  OJHOrO W3
MIPOU3BOJMBIIUX 3aJepPKaHUEe COTPYJIHMKOB Ha HUMs HadaibHHKa FOro-
3amajHOrO0  OTJACJCHHUS  MWIMIUMH, 3aJep)KaHhe  ObUIO  BBI3BAHO
MOJO3PUTETLHBIM  TIOBEJCHUEM 3asBUTENSI, KOTOPBIA «OBICTPO IIIEl,
OTJISIABIBASICH BOKPYT», BOIIEN B JIOM (B COOTBETCTBHH C MaTepHallaMu Jena,
9TO OBLI IOM, B KOTOPOM 3asBUTEIIb JKMII), 3aTE€M BBIIICT U TBITAICS CHOBA
3aiith Tyna mosfaHee. [lo yTBep)kIeHHIO 3asBUTENs, JABa MUIUIMOHEpa
MOMPOCUII €r0 MPOUTH C HUMH B OTACIICHHE MUIHIUU I YTOYHCHUS
HEKOTOPBIX BOTIPOCOBY», U OH COTJIACHIICS.

8. B ornmenennn MUIMIMK 3asBUTENS OObIcKanu. B xoje oObIcka B €ro
KapMaHe ObUT HalJieH MakeT, CoAepXallui «BEIIECTBO PACTHTEIHHOTO
MIPOUCXOXKICHHS 3€JIEHOT0 I1BeTa». [1o ciioBaM 3asBUTENSA, STOT MaKET eMy
MOIOPOCUIIH COTPYIHUKHA MUTTUITIH.

9.B ToT Xe nmewn, B 21:45, B IOMEHIEHHWM OTHEIEHAS MUININH,
3asBUTENb OBUT 3alepkaH B  «AAMHHHCTPATHBHOM)» MOPSAKE IO
MOJO3PEHUIO B HE3aKOHHOM XpaHEHUM HapKoTUKoB. Kak ormeuaercs
B COOTBETCTBYIOIIIEM MIPOTOKOJIC, 3aBUTEIH ObLT 3a/Iep>KaH MO MOJ03PEHUIO
B «HapymeHuu cratbu 44 Komekca 00 — aAMHHHCTPATHUBHBIX
MIpaBOHAPYLIEHUSIX .

10. PoacTBeHHHMKAM 3asiBUTEIIS, KOTOPBIE Y3HAIM O €ro 3aJepKaHHH OT
OUEBHU/IIEB, HE COOOIIMUIU O €r0 MECTOHAXOXKICHHM, U OHU OE€3YCIEUIHO
paccrpalBaii O HEM B PA3IMYHBIX OTACIECHUAX MUWIUIUUA U U30JSATOpax
BPEMEHHOI'O cojJiepkaHusi, B ToM uucie B lOro-3amagHoM otneneHuun
MHJIHALMH,

11.22 wmas 2004 roma Obuta TIpoBeNEHA OJKCIEPTH3a, KOTOpas
YCTaHOBWJIA, YTO BEIIECTBO, OOHApPYXEHHOE B KapMaHE 3asBUTENs, HE
SABJISIETCS] HAPKOTHUKOM.
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PELLIEHUE I10 JIEJIY HEYUITOPYKA U MTOHKAJIO TTIPOTHB YKPAWHBI 3

12.23 wmas 2004 roma 3asBuTeNb OBLI OCBOOOXKICH B paMKax
aIMUHHCTPATHBHOTO  TPOM3BOACTBA HAa  TOM  OCHOBAHHWH,  YTO
«OOCTOSITENIHCTBA JAHHOTO TIPABOHAPYIIICHHS YCTAHOBIICHBI, TPeObIBAHNE HA
cBoOOse HE OyAeT MPEensSTCTBOBATh YCTAHOBJIICHUIO BCEX OOCTOSTEIHCTB
nenay». OIHaKO 3asBUTENb Cpa3y jkKe€ ObLI BHOBb 3aJiepkaH B paMKax
YTOJIOBHOTO Jiefia (CM. HIXKE).

13.29 wmas 2004 roma MMM TpeKpaThia aJIMHHHCTPATUBHOE
MIPOU3BOJICTBO 32 OTCYTCTBUEM COCTaBA MPECTYIICHHUS.

2. Basenennoe oicecmoroe 06pau;eHue C nepeviMm  3asdeumeiiem
u coomeemcmeyiou;eepacczzedoeaHue

14. 3asButenp omnucbiBaeT cobObitus 21 Mmas 2004 roma ciemyrouuMm
obpazom. B Houb ¢ 20 nHa 21 mas 2004 roma ero mepeBeiaw M3 KaMephbl
B nomenieHue HOro-3amagHoOro OTAENEHUM MUIULUU, A€ COTPYAHHUKHU
vy P.O. u M.JI. nbITanucek 3aCTaBUTh €10, MOJ YrpO30i MPUMEHEHUS
HACWINA, MpPHU3HAThCSA, 4To OH youn r-xKy WM. Ilockonbky 3asBUTEND
OTKa3aJICsl MPHU3HATHCS B YOHWIICTBE, OKOJIO 4 4acoOB yTpa STH COTPYAHHUKH
MPUHECIN PYYHOM JJIEKTPUUYECKUU TeHepaTtop. 3asBUTENs 3aKOBAJIU
B HapY4YHUKHU U MOJBECHIM HAa METAJUIMYECKOM MepeKIauHe MEXKIY ABYMsI
CTOJIaMH, TPUKPENUB OrOJICHHbIE MPOBOAA K €ro JIOABIKKAM U KOIUHKY.
Onun u3 muunuonepos, P.O., Oun 3asBUTENS IEKTPUYECKUM TOKOM, B TO
BpeMsi Kak Jpyroid muiuuuonep, M./l., 3akpbiBan eMy pOT JIUMBAHHOMU
nonyukoi. Ha okono 6:30 yrpa 3asButens norepsia cosHanue. Ilocne toro
KaK OH TpHuIlen B ce0s, HECKOJIBKO COTPYAHMKOB MWIHMIIUUA 1O OYepeau
n3buBaii €ro A0 & dYacoB Bedepa, MpEeABAPUTEIHLHO HAJAEB Ha HEro
OpOHEXHJIET U 3aKpbIB €ro rojioBy MHOAYIIKOH. B To ’xe Bpems, OKoio
16 gacoB, 3asBHTENb YCIBIIIAN, KaK B COCETHEM KaOWHETE JONPAIIMBAIOT
ero »keHy (Bropyro 3asBuTenbHHUILY). OOUH W3 MHJIHMIOHEPOB BOILIE
B KaOMHET, IJ1e HaXOAMJICS 3asiBUTENb, U CIIPOCUI CBOero kosutery: «Kak Tbl
JyMaellb, BBIAEPKUT OHA TO, 4TO OH BblAepkan?» Torma 3asBUTENb
Hamucall CBOE IEpBO€ NpU3HAHME, SKOOBI TMOJ] IUKTOBKY COTPYAHHMKA
vy, OH Tpu3HaiICsA, 4TO coBepiinmi yOuiictBo r-xu U. BMmecTe
¢ HeKuM r-HoM M. B 22:05 3asBuTENS MOMECTIIIA B H30JSTOP BPEMEHHOTO
coaepkanus T. XMenbHuUIKHN (nanee — «XmenpHunkuii UBCy).

15. TlpaBuTeNnbCTBO HE TPEACTABWIIO CBOIO BEpCHUIO COOBITHMH 21 Mas
2004 roma, a TOJBKO YNOMSHYJIO O IOMEUIEHUWU IEPBOIO 3asiBUTENS
B XmenbHunkuit UBC.

16. B neomnpenenennoe Bpemss 21 mas 2004 roma 3asBUTENb ObLI
JIOCTaBJIEH B KAOMHET cie1oBaTelss XMEIbHUIIKON ropoACKON MPOKYpaTyphbl
(manee - «XI'TI»), KOTOpOMY OH TOXAaJOBAJICS HA TBITKH DIEKTPHYECKHM
TOKOM.

17. 24 mas 2004 rona 3asBUTENb MOBTOPHII CBOU KaJOOBI ClIEOBATEIIO
BO BpeMs Jomnpoca. B TOT ke JeHb ero ocMOTpen Bpad XMEIbHHUIIKOTO
oOmactHOro  O0Opo  CyaeOHO-MEIMIIMHCKOM  SKCHEPTU3bl,  KOTOPBIi
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4 PELLIEHUE I10 JIEJIY HEYUITOPYKA U MTOHKAJIO TTIPOTHB YKPAWHBI

0OHapYXHJI Ha €T0 JIOJbDKKAX paHbl pazmepoM 2,5 cm x 1,5 cm u 2,3 cm x
0,9 cM. Bpau caenan BBIBOJ, YTO 3T TPAaBMbI ObUIM HE3HAYUTEIHLHBIMH U
MOTJIM OBITh HaHECEHBI 3asIBUTEIO TYNBIMU TBEPJBIMU MPEAMETAMHU OKOJIO
TpeX [HEW Ha3zaa. YUWThIBAas XapakTep IMOBPEKICHUM, KOTOpbIE Bpad
Ha3Ball «HECHeU(UUECKUMI», OH BBIPA3UJ COMHEHHS B JJOCTOBEPHOCTH
YTBEPXKJICHUM 3asBUTEIISE O TOM, YTO K HEMY MPUMEHSUIICS SJICKTPUUYCCKUN
TOK.

18.26 mas 2004 roga aaBOKAaT M POJCTBEHHUKM 3asSBUTENS IOJAIH
xkano0y B XI'TI, uto panaum yrpom 21 mas 2004 roma 3asBUTEIb TOABEPTCS
IBITKAM €O CTOPOHBI JBYX coTpynHukoB mwmunud, P.O. u M. Onu
OTMETWJIU, YTO Bpad, KOTOpBIM ocMmoTpen 3asButens 23 mas 2003 roxa,
MPOUTHOPUPOBAJ MHOTOUYMCIICHHBIE TOYEYHBIE TOBPEXKICHUS Ha €ro
JOJBDKKAX, U YTO MEAMULMHCKOE 3aKioueHrue Obuto HeTouHbIM. [logarenu
XKaI0OBl TpeOOBaTM HAyaTh pACCICOBAHWE JTOrO Jella W IPOBECTH
MOBTOPHOE MEAUIIMHCKOE 00CIeI0BaHUE MIEPBOTO 3asBUTEIIS.

19. B ToT e NeHb TEPBBIA 3asABUTENb, B XOJ€ PACCMOTPEHUS 3aIrpoca
IPOKYpaTypbl O €ro 3akIIOYeHUH IMOJI CTPaxy, 3asiBUI O >KECTOKOM
oOpaieHnr B XMEIbHUIKOM ropoackoMm cyne (cM. nmyHkT 41 Hmxke). Cyn
IPOUTHOPHPOBAI €r0 KaIooy.

20. TTo3ke B TOT k€ JCHb TIEPBOTO 3asIBUTEIISI CHOBA 30N COTPYTHUKH
MUWIHIIMM, TpeIBapUTEeNbHO HaaeB Ha Hero Oponexwier. OH CHOBa
MIPU3HAJICS B COBEPIICHUU ITPECTYIICHUS.

21. 7 nronsa 2004 npeacraButenu FOro-3amagHoro oTaeNIeHUS MUIHITTH
OCMOTpEIN KaOWHET, B KOTOPOM MPOBOIMIICS JOMPOC MEPBOTO 3asBUTEIS
21 mas 2004 roma, ¥ HamUCalIM B PAropTe, YTO «B KaOWHETe HE ObLIO
00HapyXEeHO HUKAKMX MOCTOPOHHUX IPEIMETOB, KOTOPbIE MOIJIUM Obl OBITH
WCIIO0JIb30BAHBI /111 HAHECEHUS TEJIECHBIX MOBPEKIACHUIN.

22. 10 urons 2004 roma mepBbIi 3asBUTEINB TIPOIIIET €IIe OJHY CyacOHO-
MEIUIMHCKYIO SKCHEpPTU3y MO pacnopsbkeHuro cieposarend. CoriiacHo
pe3yapTaTaM »SKCHEpPTH3bl, HAa HOraX MW JIOABDKKAX 3asBUTENS OBLIO
oOHapy»XeHO JBajIaTh TOYCUHBIX paH, Kaxaas npumepHo 0,3 cM B UpUHY
u 0,2 cm B ummHy. Ha 3agHei cTopoHe ero mpaBoro 6eapa ObuT o0HApyKeH
¢dbuoneToBbli CHUHSIK pa3MepoM 3 c¢M X 2 cM. Bpau cheman BBIBOJ, 4TO
TpaBMbl OBUIM HE3HAYUTEIHHBIMH U MOIJIM OBITh HAHECEHBI TYIBIMU
TBEpABIMH TpeAMETaMH, BO3MOXHO, 24 wmas 2004 roma. B otuere
TOBOPHUTCA: «CyneOHO-MeAUITUHCKHUX JTAHHBIX, KOTOpbIE
CBUJICTENLCTBOBAIA OBI, YTO TpaBMbl OBUIM BBI3BAHBI AIIEKTPUUECKUM
TOKOM, HET.

23.15 wurous 2004 XwmenpHunkuii  POBJI  coctaBmi  oT4eT
0 MPOBEJICHHOM BHYTPEHHEM pacciieZIOBaHUHU, B KOTOPOM KAJIOOBI TIEPBOTO
3asBUTENII Ha KECTOKOE OOpallleHWe C HUM B MHJIUIUU OBUIM Ha3BaHbBI
He0O0OCHOBaHHBIMUA. (OTYET OCHOBBIBAJICS Ha JOMPOCE COTPYAHHKOB
MUJIHIIMH, KOTOPBIE OTPHIIATN KaKoe-T00 HACUITUE, a TAKKE METUITUHCKOM
3aKITI0YEHUH OT 24 Mas u oTyeTe 00 ocMoTpe kKabuHerta 7 utons 2004 rona.
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24. 18 wionsa 2004 roma XI'TI npuHsia MOCTaHOBJICHHE 00 OTKaze
B BO30Y)KJCHHH YTOJOBHOTO Jiela TMPOTHB COTPYJHUKOB MUJIMIIMH H3-32
OTCYTCTBHSI B WX JEHCTBHUSIX COCTaBa IpecTyluieHus. Pemenue
OCHOBBIBAJIOCH, TJIAaBHBIM 00pa3oM, Ha JIOMPOCE COTPYAHUKOB MUIIULIUU U
BBIBOJIaX MEIMUIIMHCKUX dKcnepTu3 oT 24 mas u 10 uronst 2004 ropa.

25. TlepBblii 3asIBUTENH MBITAJICS OCIIOPUTH ATOT OTKA3 KaK OTAEIBHO, TaK
U B XoJe cyaeOHOro pasomparennctBa ero jaena. B centsdpe 2005 rona
XITI coobmmia eMy, YTO €ro >KajoObl Ha >KeCTOKoe oOpalieHue co
CTOpPOHBI MWJIMIIUM TPHUCOCIWHEHBI K MaTepuajaM €ro jaeila u OyayT
PaccMOTPEHBI B X0/I€ Cy1e0HOTO pa30upaTeIbCTBa.

26. BooOmie pemienne npokypaTtypbl oT 18 utoHs 2004 roma 06 oTkaze
B BO30Y)KJICHHH yrOJIOBHOTO Pa30MpaTebcTBa TPOTUB  COTPYAHHKOB
MUJIUIIUA OTMEHSJIOCh, @ 3aTeM MOBTOPHO MOJATBEPXKAAIOCh Tpu pasa. [lpu
nociennee ero ormene 28 wMapra 2007 rona, aneUIAIIMOHHBIA CY[I
XMenbHUIIKOMW obmacTu (manee — «XMEIbHUIKHIA O0JTaCTHOW Cya») TaKKe
COCJIAJICSL Ha TO, YTO Kajlo0a MEPBOro 3asgBUTENSI HA )KECTOKOE OOpallieHne
Obly1a BKIIIOYEHA B MaTepUabl, KaCAIOIIUECs €ro COOCTBEHHOTO YTOJIOBHOTO
Jena, W JIOJDKHA OBITh  pacCMOTpeHa B KOHTEKCTE  CyAeOHOro
pa3oupareabCcTBa (CM. TaKKe IYHKT 95 HuKe).

27.22 wrons 2004 roga mepsblid 3asBuTens Obul mepeseneH u3 MBC
B Xmenpuunkuii  CU30  (manee — «CU30»). Ilo yTBepKAEHHIO
[IpaBuTenbcTBa, 3asiBUTENb HE KAJIOBAJICA Ha MKECTOKOE oOparieHue
MeauuuHCcKoMy nepconany win agMuauctpauud UBC nnu CU30.

28. 20 wurons 2004 roma mepBbI 3asBUTENb OBUI SKOOBI CHOBAa M30HUT
COTPYIHUKAMU MUJIUIINH, KOTOPBIE COMTPOBOXKIAIHN €r0 B CYJ AJIsl IPUHSTHS
pelIeHus: OTHOCUTEIBHO €TI0 COJEPKaHUs O] CTpakei. B ToT ke faeHp ero
OTell Mo/1aJ ’kano0y Mo 3TOMY NMOBoAY B [ 'eHepallbHyI0 TPOKYpaTypy (najiee
— «['TI»).

29. Orenr 3asBUTENS Tak)Ke >KAloOBajJCsi Ha JKECTOKOe oOpalleHue
C 3asBUTEJIEM Ha TOPAYYIO JIMHUIO OT/eNa 1Mo Oopb0e ¢ OpraHM30BaHHOMN
MPECTYMHOCTHI0 XMEIHHHUIIKOTO 00JIACTHOTO OT/IeTIa MUJIUIUH.

30.19 aBrycra 2004 roma BBIIEYNOMSHYTHIH OpraH MOCTaHOBUI
HANpaBUTh JeI0 B XMEJIbHUIIKYIO OONAcCTHYIO MpPOKyparypy (mamee —
«XOIl»), B cBsi3M C HEBO3MOXXHOCTHIO YCTaHOBUTh HCTHHY B paMKax
COOCTBEHHOTO pacclieJOBaHMUS.

31.B wrone 2005 roma aaBOKAaT TIEPBOTO 3asBHUTEIS OOpATHIICS
B JIMIICH3UPOBAHHBINM YaCTHBIA IEHTP CyIeOHO-MEAMIIMHCKONW SKCIEePTU3bI
0 COCTaBJIEHHWHU IKCIIEPTHOTO 3aKIIOUEHHUS O CIEAYIoNEeM: (a) MOXKHO JIH, Ha
OCHOBAHUU PE3YJbTATOB MEIUIMHCKUX 3KcrepTu3 oT 24 mas u 10 uroHs
2004 roma, yTBEp)KIaTh, YTO TPaBMbl Ha JIOJAbDKKAX 3asBUTENS OBUTH
HAHECEHBl TYMNBIMU TBEPABIMH TpeaMeTamu; (0) Kakue MOBPEKICHUS
OOBIYHO OCTAIOTCSI HAa KOXKE B pe3yibTaTe NPSIMOTO KOHTaKTa ¢
ANEKTPUUYECKUM TOKOM M UMENH JIM IOBPEK/ICHUS Ha TeJe 3asBUTEIIS TaKON

© IlepeBoa LlenTpa cTpaTernyeckoii 3alMTbI

IOPH}I“‘ICCKaH noaaepKKa l_[eHTpa chaTeFH‘IecKOﬁ 3alIUTHI
a/st 10397, Xapskos, 61002, Ykpanna

+380577006772

strategic.litigations@gmail.com

www.hr-lawyers.org



6 PELLIEHUE I10 JIEJIY HEYUITOPYKA U MTOHKAJIO TTIPOTHB YKPAWHBI

xapaktep; (B) Kakue MOBPEKIACHUS OCTAIOTCS Ha Telle, eCId Ha YeJoBeKa
nepea n30ueHneM HaJleTh OpOHEKUIIET?

32.29 wrons 2005 roma aBa SKCHepTa BBIMICYIOMSHYTOTO IIEHTPA,
MMEIOLIUE ONbIT paboThl BaAUaThb TPU M YETHIPE I'0jla COOTBETCTBEHHO,
IOPUIUIM K CIEAYIOUUM BBIBOJAM: TPaBMbl NEPBOrO 3asiBUTENI HE MOTIIHU
OBbITb HAHECEHbl TYNBIMU TBEPJBIMU MpPEIMETaMU, HMX KOJUYECTBO U
XapakTep YKa3bIBalOT, YTO OHHU, BO3MOXKHO, ObutM HaHeceHbl 21 mas 2004
rojia BCJIEJCTBUE KOHTAKTOB, BO3MOYKHO, HEOJHOKPATHBIX, C OrOJIEHHBIMU
ANEKTPUYECKUMU MTpoBoAaMU. UTo KacaeTcsi BOImpoca o TpaBMax OT 100oeB,
HAHECEHHBIX 4epe3 OpOHEXWIET, Bpaud COCJIAIMCh Ha BBIBOJBI CBOUX
Kouler u3 XMEJIbHUIIKOTO 00JacTHOro Oopo cyAaeOHO-METUIIUHCKOM
OKCHEpPTH3bl, NPUBEACHHBIE B XOA€ CyIeOHOro pa3OMpaTenbCTBa,
B COOTBETCTBUM C KOTOPHIMH B TaKHX CIy4yasX MOTJIM OBITh MOJIyYEHBI
BHYTPCHHHUE TMOBPEXKIACHHS. Takue MOBPEXKIECHUS MOXXHO BBIIBHUTH ITyTEM
PEHTTEHOBCKOTO  00CNEOBaHUsA, KOTOpPOE IEPBOMY 3asBUTENIO HE
IPOBOAMIIOCH.

33. Kak Bunno u3 nocranosnenus lenerosckoro cyaa ot 10 uromnst 2006
roga (cM. MyHKT 82 HUXKE), YHOMSHYTBIE BBILIE MEIWLHUHCKHE BBIBOIBI
OBLIM MPUOOIIEHBI K MaTepuaiaMm Jieja MepBoro 3asiBUTES.

34. @axThl, KacalomMecs pPacCieIOBaHUS YTBEPKICHUN 3asiBUTEINS
0 )KECTOKOM OOpallleHuH B XO0J€ CYyIAeOHOro pazOuparenbcTBa €ro Jena
IpPUBENECHbl  HIXKE B pas3jlenax, OTHOCAIMXCA K  cyldeOHOMy
pa3doupaTenbCTBY.

3. Yeonosnoe I’lpOI/BGOOCmGO 6 OMHOWERUU Nepe0co 3aia6UmMesil

(a) CobbiTHs, NpeaUIeCTBOBABIINE 0(PUIIHAILHOMY BO30YKICHHIO Ae1a

35.21 mas 2004 rona mepBblif 3asBUTENb MPU3HAICA B BOOPYKEHHOM
HamajeHuH Ha r-xy WM. u ee youiicTBe (CM. TakKe MyHKT 14 BhIIe).

36. B TOT ke AeHb cienoBaTelb oOpaTuiics B XMEIbHUIIKUNA TOPOJCKOM
CyIl 3a CaHKIMEH O MpOBEAECHHUU OOBICKA B JBYX KBapTUpax — IO MECTY
PETUCTPALIMK NIEPBOTO 3asIBUTEINS U II0O MECTY €r0 PEaJbHOrO NMPOKUBAHUS.
3anpoc riacui, 4YTo, MO JAHHBIM CIEACTBHS, 3aiBUTEIb, BO3MOXHO, OBLI
npuYacTeH K yOUNHCTBY, ¥ UTO B MECTE €ro MPOXKUBAHUS U/UITU PETUCTPALIUH
MOTYT OBITh HalJIEHbl BECKUE J10KA3aTEIbCTBA €r0 BUHBI.

37.B TOoT e neHb XMENbHULKHI TOpPOACKON Cyll CaHKIMOHMPOBAJ
OOBICKH.

38. Okono 21 wyaca Muiuuusi oObICKaJla KBapTHUpPY, TJ€ MepBbIi
3asBUTEIb KU CO CBOCH >keHOHM (BTOpoii 3asBuTenbHHIEH). [103ke B TOT
e Beuyep ObUT IMpOoBesieH OOBICK B KBApTUPE POAUTENEH 3asBUTEIN, T€ OH
ObLT ouIMaIBbHO 3aperucTpupoBad. [Ipu oObickax He ObUIO OOHApPYKEHO
HUYETO, UMEIOLIETO OTHOLIEHUE K PACCIIEI0BAaHUIO.
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(b) JdocynedHoe ciieicTBHE U 3a/IepKAHIE MIEPBOr0 3asiBUTEJISI

39. 23 mas 2004 roga mMpOTUB TEPBOTO 3asABUTENS OBUIO BO30YXKIECHO
YrOJIOBHOE JIEJIO IO TOAO3PEHHIO B pa3boe M yOHMiicTBE M3 KOPBICTHBIX
noOyX/IeHu#, ¥ OH ObLI 3ajiep)KaH CJIEOBATE]IeM B PaMKax yroJOBHOTO
nena. CrenoBarenb JTOKYMEHTUpPOBaN 3ajepkaHue B 12 4acoB JHA,
3aloJTHMB OJIAaHK JIOKYMEHTa 1oja Ha3BaHueM «lIpoTokon 3amepkaHust
noio3peBaeMoroy. [IpudauHbl 3aepkanus yxke ObLIH 3apaHee HaredaTaHbl
B OJIaHKE M BBITJISAJICIIN CICAYIOIIAM 00pa3oM:

«OB6CTOATENHCTBA COBEPIIIEHHOTO HE MCKITFOYAIOT TOTO, YTO Moso3peBaemblii [OHO]
MOXKET CKpPBIThCS OT CIEICTBHSA U IPEIITCTBOBATh YCTAHOBJICHHIO HCTHHBI, YTO B
COBOKYITHOCTH TSKECTBIO COBEPLICHHOTO SIBIISICTCSI MOTHBOM [UISL €0 3aICpIKaHuUs».

B crpoke «O0OBscHEHUS 3a/Iep>KaHHOT0» OBLIO OTMEYEHO, YTO TEPBBIN
3asBUTEIb «HUYErO0 HE MOSCHWI». bbul MpOBEAEH JIMYHBIM J1OCMOTpP
3asiBUTENISA, B PE3yJbTaTe KOTOPOrO «HHUYEro He OOHapykeHo». B Tor ke
JI€Hb OH OTKA3aJICS OT CAENIaHHBIX paHee MPU3HAHUMN, yTBEPXK1asi, OHU ObLIN
[IOJIyY€HBI C IPUMEHEHUEM CHJIBI.

40.26 wmas 2004 XITI nmomana B XMENbHUIKHA TOPOJCKON cCyA
IIPEJICTaBICHUE O 3aKJIFOUEHUH 3asiBUTENIS IOl CTPAXKY, CChUIAsACh HAa BECKUE
JI0Ka3aTelIbcTBa MPOTUB HETO M TO, YTO OH IOAO03PEBAJICS B COBEPILICHUU
TSOKKUX IpecTymiieHuil. B coorBercTBuM ¢ npexacrasienueM, 21 mas 2004
roja MepBbld 3asBuTeNb sBUICA B IOro-3anagHelii OTAEN MMJIMLUAU
C IOBMHHOM W Tpu3Halica B pa3boe u yOuiictBe. /lanee B mpenacTaBieHUU
TOBOPHJIOCH, YTO OH OBLI 3a/iep:KaH MO MOAO3PEHUI0 B BBIIICYTOMSHYTHIX
npecrymieHusx 23 mas 2004 rona.

41. B Tot xe neHb, 26 mas 2004 roma, XMeIbHULIKUN TOPOJCKOH Cyi,
nocjie CIyIIaHWs C y4acTHEM IepBOro 3asBUTENs M I-Ha Ma., ajnBokara,
HAHATOTO €ro poauTeNsaMH (CM. TYHKT 53 HWKE), YAOBICTBOPHUI
IpeJICTaBICHUE MPOKYpaTypbl M 3aKIIOUMI 3asBUTENs moxa crpaxy. Cyn
coclayics Ha CEpbe3HOCTh BBIABMHYTHIX MPOTHUB 3asBUTENs OOBUHEHHI U
HEOThEMJIEMBIH PUCK €ro mo0era Wi BOCHPENSTCTBOBAHUS OTIIPABICHUIO
npaBocynus. B TOCTaHOBIEHHMM OTMEYaIoCh, YTO OHO MOXET OBbITh
007aJIOBaHO B TEUEHHE TPEX JHEH.

42. B Mmartepuanax Jena COACPKUTCS KOMUS MUCHbMEHHOTO 3asBICHHS
nepBoro 3asButenst oT 28 mas 2004 rona, B KOTOPOM OH OTKa3ajcs JaBaTh
KakMe-JInOO MOKa3aHus B X0/€ A0CYJeOHOro paccieoBaHus, CChlIasCh Ha
crateto 63 KoHnctutynuu. B 1o e Bpemsi, U3 APyrux JOKYMEHTOB BHUHO,
YTO B YHNOMSIHYTBHIM JI€Hb 3asBUTENb cjenaji eme oaHo mnpusHanue. Ilo
CJIOBaM IEPBOTO 3asBUTEINSI, OH CAEJAJ 3TO MPU3HAHUE I10CIIE TOBTOPHOTO
n30uenuss corpyaHukamMu Muwnmuu B XITl, w npusHanue ObuIO
IIPOJUKTOBAHO CJIEIOBATEIEM.

43. 1 wronst 2004 roma mepBBIA 3asBHTENb CHOBA IMPHU3HAICS B ITHX
MPECTYIJIEHUAX B MPUCYTCTBUM CBOEro ajasokarta (r-ua Ma.). Ilo ero
CIOBaM, A3TH NpU3HAHMUS ObUIM cleJaHbl B NPUCYTCTBUU COTPYAHUKOB
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MUJIMIIMH, KOTOPBIE >KECTOKO oOpamianuck ¢ HUM. B mpoTokosne mompoca
or 1 utons 2004 roma cOIEpKUTCA W €ro INPU3HAHUE, U €ro 3aIuCh.
«BUHOBHBIM ce0sl HE TIPU3HAIO».

44,2 wronsa 2004 roma Hekui r-H M. ObUI 3aJep)KaH MO TOMY XKe
OOBMHEHHIO, YTO U 3asBUTENIb, W MPHU3HAICI B NPECTYIUICHUSX IOCIEe
M30UEHHST COTPYIHUKAMH MIIMLIMKA (KaK OH TMO3KE XaJIOBaJICs B XOJI€
Cyn1eOHOTO pa3dupaTesbCTBA).

45. 5 mtons 2004 Obuta MpoBeZCHA OYHAS CTaBKa MEXKIY 3asBUTEIEM H
r-HoM M., B Xo0Jle KOTOPOI NepBbIi 3asgBUTENb MMOBTOPUIJI CBOE NMPU3HAHUE
B IIPUCYTCTBHH HAa3HAYCHHOTO aJBoKaTa r-Ha Ko. (cM. myHKT 52 Hu*ke).

46. 15 wrons 2004 roma mepBBIA 3asBUTENb, B MPUCYTCTBUHU aJBOKAaTa
r-ia Ma., oTkazajicsi OT CAEJNaHHBIX paHee NPU3HAHWUMN, 3asBUB, YTO OHU
ObUIM TIONY4YEHBI MO/ TMPUHYKICHHEM, M OTKa3aJicsi TMpU3HATH ceds
BUHOBHBIM.

47.20 wurons 2004 roma XMETbHUIKUNA TOPOJACKOH CyI, MO MPOCKOe
IPOKYpATypbl, MPOUIMJI CPOK COJEp)KaHUS IIEPBOrO 3asBUTENS IO
crpaker m0 23 ceHrsOps 2004 roma, cchulasCh HAa  CEPhE3HOCTH
BBIIBUHYTBIX TIPOTUB HEro OOBHHEHHWI M HEOTHEMJIEMBIA PUCK €ro mobera
WM MIPEMSITCTBOBAHUS PacCieI0BaHUI0, KOTOPOE ellle He ObLIO 3aBEPIICHO.

48. 31 aBrycra 2004 roga oOBHHEHHS B OTHOILICHHH MEPBOTO 3asiBUTEIS
ObLTM HW3MEHEHBI C YMBIIIJICHHOTO YOWIICTBA Ha TSDKKHE TEJECHBIE
HNOBPEXACHUS, MOBIEKIIME cMepTh. OO00oMM OOBHUHSEMBIM OBLIM TaKkKe
NpeIbsBICHBl OOBUHEHUS B Pa300€ M HE3aKOHHOM XPAaHEHUH OPYKHSL.

49. 3 centsa6ps 2004 roma cieAcTBHEe ObUTIO OOBSIBICHO 3aKOHYCHHBIM,
U TIEPBBIH 3asBUTENb U I'-H M. MOJTYYHIIN AOCTYI K MaTepHraiam jena.

50. 22 centsOpss 2004 roma geno ObuIO TepenaHO B XMEIbHHUIIKHNA
TOPOJICKOM CYy.I.

(c) IOpuauyeckoe TMPeACTABUTEILCTBO TMEPBOr0 3asiBUTE]IsT BO BpeMsi
A0CY/1e0HOr0 CJ1eICTBUS

51.Ilo cioBam mepBOro 3asBUTENS, OH y HEro He ObUIO aaBoOKaTa
B niepuoy ¢ 20 mo 24 mas 2004 roga.

52. IIpaBuTenbeTBO yTBEpKAANO, uTo 23 Mas 2004 rona 3asiBUTENIO OBLT
Ha3HaveH agsokar (r-u Ko.).

53.24 wmas 2004 poauTenu MEpPBOTO 3aIBUTENS 3aKIIOUWIA JTOTOBOP
C YaCTHBIM aJBOKaTOM, TI'-HOM Ma., 4TOOBl OH MPEACTABISI 3asBUTEINS
B YTOJIOBHOM JIeJI€.

54.25 wmas 2004 roma r-H Ma. momyuyuna oOT cleAoBaTens,
3aHUMAIOIIIETOCS JIEJIOM, MUChbMEHHOE pa3pelleHrne Ha BCTPEYH C MEPBHIM
3asButeneM B XmenbHulikoM UBC, rae conepxaincs ero KiIueHrT.

55.27 wmas 2004 roma TmepBBI 3asBUTENh OTKa3ajcsi OT YCIyT
Ha3HAYeHHOTo aABokata Tr-Ha Ko., © BbIpa3un kemaHue OBITH
MPEJCTaBICHHBIM I-H Ma. B HEKOTOpBIX CIEICTBEHHBIX NEUCTBUSX MOCIE
ATOTO OH, TeM HEe MEHee, COoTJaliancs ObITh MpeCTaBIeHHBIM r-HoM Ko.
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56. 2 wutons 2004 roma r- Ma. He ObUT JONYIIEH K 3asBUTEIIO IO
NpUYMHE HEMPaBUIBLHOTO odopMIIeHHS paspenieHus. Ha cienyromuii 1eHb
OH ToJal ajgol0y IO H3TOMY IIOBOJY HadadbHUKY XMEJIbHHUIIKOTO
yIpaBICHUS] MITUALINU.

57. 18 urons 2004 roga r-u Ma. Taxxke ooparmics B XI'TI ¢ xano6oi,
YTO CJICJIOBATEINb MPEMSTCTBYET €r0 YYaCTHUIO B CIICJICTBEHHBIX JCHCTBUSX.
OH yTBep)kIaj, B YacCTHOCTH, YTO OH HE OBUI HaJJeXaluMm oO0pa3oM
YBEJIOMJICH O CJIEJACTBCHHBIX JICHCTBUSAX, KOTOPBIE MPOBEICHBI B €ro
oTcyrcTBHe. Kpome TOro, OH JKajoBaJics HAa HEKOMIIETEHTHOCTh aJ[BOKATa,
Ha3HAYCHHOTO 3asIBUTEIIIO.

58. 24 wurous 2004 roga HadaabHUK XMEIBHUIIKOTO OTIENa MUIUALAN
Hamucanl T-Hy Ma. 4Tto JaelctBuTenbHO, corpyaHuk MBC He3akoHHO
MPEMSITCTBOBA] €ro BCTpeuaM C 3asBUTENEM, Ha KOTOpbIE y HEro ObLIO
paspelieHue.

(d) OnpaBaanHue MepBOro 3asiBUTEJs] U €ro OCBOOOMNKIeHHE XMeJIbHUIIKHM
rOPOICKAM CyA0M

59. 14 oxta6ps 2004 roma XMeNbHHUIKUN TOPOACKOM CyA MpOBEN
MPeIBAPUTEIILHOE CIyIIAaHUE, HA KOTOPOM OCTABHJI B CHJIC COJICPKAHHE TIO]]
CTpaKel MmepBOro 3asBHUTENA. B MaTepuanax, mpeacTaBICHHBIX CTOPOHAMU
B Cy/1, HET KOTIMH 3TOTO PEIICHHUS.

60.5 wmas 2005 roma XMENbHULKHA TOPOACKOW CyI  TOJA
npenceaaTeIbcTBOM cyapu [1. ompaBmanm 3asiBUTENs MO BCEM ITyHKTaM
OOBUHEHUS, B TO BpPEeMs KaK BTOpPOH OOBHMHSIEMBIH, I'-H M., ObLI IpH3HAH
BUHOBHBIM HE3aKOHHOM XPAaHECHUHU OPYKHS, B HE CBSI3aHHOM C JaHHBIMHU
OOBHHEHUSIMU (B €ro rapake ObUTH HaiIeHbI OXOTHUYLE PY)KbE M KOPOOKa
NaTPOHOB, HE UMEIOIIME OTHOIICHUs K youiicTBy r-u WM.). Cyn cuen, 4ro
HET HUKAKUX JI0KA3aTeIbCTB BUHBI TIOJICYIMMBIX, M UTO UX MPU3HAHUS OBLITH
MOJTyYEHBI C TPUMEHEHUEM CHITHI.

61. B pemennn oTMeqanocs:

«Kak yTBepxkmanmu OOBHHSEMbIC e€Illle Ha JOCYIeOHOM CIEACTBHH, H ITO
MOJITBEPIMIN B X0JI€ Cye0HOr0 PACCMOTPEHUSI JIeNa, ... K HUM PabOTHUKY MUJIUIMN
NPUMEHSUTA (PU3NYECKOe M TICUXOJOTMYEeCKOe HACHIINE, MPHUHYXIAs MPU3HATHCS B
NPECTYIJICHUH, KOTOpOE He COBepllaliid, MU 00 OOCTOSITENbCTBaX €ro 3HAJIU OT
pabOTHUKOB MUJIUIINY.

CoMHEHHi1 B 3TOM HET, ITOCKOJIBKY [0 MaTepHajaM Jejia B MepHoja BPEMEHH, KOTr/ia
HamuCcaHbl SBKM C TIOBUHHOH, TOACYAMMBIE HAXOAWINCh TOA apectoM. OHH
YKa3bIBalOT Ha KOHKPETHHIX ONEpaTHUBHBIX paboTHHKOB IOro-3amamHoro otaeneHus
MUJIUINY, KOTOPbIE MPUMEHSUIM K HUM HAacWine, B IOAPOOHOCTSX OIMCBHIBAIOT HX
aevictBus. Ilo wuX, NOACYIUMBIX, XojaraiicTBaM OBIIM TIPOBEICHBI CyAEOHO-
MEIHUIMHCKHE JKCIEePTU3bl [...], MO BBIBOJAM KOTOPBIX y MOJCYJHMBIX BBISBJICHBI
TenecHble MoBpexneHus. Ha nmocymeOHoM crenctBuu [u 3asBuTeNs, W r-H M.]
OTKa3aJKCh OT CBOMX MPH3HAHMII B MPECTYyIUICHUH NPOTUB [cembu U.], B pazinuuHbie
WHCTaHIMK  oOpamamuch ¢ JkanmobamMu  Ha  JeHCTBHA  pabOTHHKOB
MIPaBOOXPAHUTEIBHBIX OPTAaHOBY.
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62. Cyn oTMeTWs1, 4TO M OOCTOSITENIbCTBA, M MOTHBBI IMPECTYILICHUS
ObLTU MPEACTAaBICHBI B MPU3HAHUAX MOACYAUMBIX HemocaeaoBaresbHo. Cyn
OTMETHUJI, YTO OHU BBI3BAIH MOAO03PEHUSI MUJIHUIIMU TOJIBKO [TOTOMY, YTO ChIH
r-ku WM., KOTOpbIN Ciay4yallHO yBUJEH MX BMECTE HA YIMIE, IIOCUUTAJ, 4YTO
OHM TOXO0XHM Ha HamajgaBmux ¢Qurypamu u poctoM. Cya mpu3Haji, 4YTO
pacciieioBaHue OIMTMO0YHO TMOCYUTAIO JOKA3aTeIbCTBAMU 3T COBEPIICHHO
HE0OOCHOBaHHbIE apryMeHThl. Kpome TOro, OH mpu3Had BCE BBIBOJBI
paccieloBaHusl MPOCTHIMU TMPEIIOIOKEHUSIMH, HE MOATBEPKICHHBIMU
HUKAKHUMH JI0Ka3aTeIbCTBAMH.

63. Kpome Toro, cyn OTMETHJ, YTO JOCYAEOHOE CIEICTBHE CUUTAIIO
«OIHHUM U3 OCHOBHBIX JJOKAQ3aTEJIbCTB YYacTUS MOJICYIUMBIX B COBEPUICHUH
MPECTYIUICHUS» MOKa3aHUs BOJUTENS TakcH, r-Ha K., KOTOpbIN 3asiBUI, 4TO
OH TMpHUBE3 JBYX MACCAKUPOB K JIOMY, B KOTOPOM IPOHU3ONLIO YOUKCTBO.
Cyn, oIHaKo, OTMETWJI, 4YTO OINHKCAaHHWE OTUX TMACCAXKUPOB, JIAHHOE
Bojutenem 22 mapta 2004 roga, OoTIMYAIOCh OT ONUCAHUA, TAHHOTO UM
panee, 13 maprta 2004 roma. Xots r-H K. HEe cMoOr ykaszarh Kakux-J1n0o
KOHKPETHBIX MPUMET, OH IO3KE OMO3HaJ MEePBOro 3asBUTENS (IIPU BHIOOPE
U3 JIBYX YEJIOBEK) IO €r0 POCTY».

64. Uto kacaeTcst Ipyrux IMOKa3aHWW, TPU CBUAETENS BUAETH, KaK JBa
YeJioBeKa cOeraay BHU3 IO JISCTHUIIE PSJIOM ¢ MECTOM YOHMICTBa, HO OHU HE
CMOTJIM OMO3HaTh MoAcyIuMbIX. CielncTBUe Takke OOHApYXKWIO B JIOME
r-aa M. KopoOKy ¢ maTpoHaMH, HO OHU OTJIMYAIUCH OT ITYJIH, OT KOTOPOH
noru0Jia >kepTBa.

65. Cyn oTMeHWI Mepy MPeceueHUs] B OTHOIICHUH 3asiBUTEIIS.

66. B Tot xe nens, 5 mas 2005 roma, XMeIbHUIKUN TOPOJICKOH CyI
BBIHEC YaCTHOE MOCTAHOBJIEHUE, B KOTOpOM OH oOparman BHuManue XOII,
XMETBHUIIKOTO 0OJACTHOTO YIPABICHUS MIJIUIUK U XMEIbHUIIKOTO OFOPO
Cy1e0HO-MEAUITUHCKON AKCIIEPTU3BI HA CICAYIONINE HAPYIICHUS .

«[o6BunseMbIx] 3azepxkanu [...] MO HamTyMaHHBIM MOTHBaM, OCMOTD HX B
NPUCYTCTBHM TOHATBIX [...] HE MPOBENH, COOOMIEHHS O MOTHBAaX 3alepiKaHusl,

pa3’BHCHCHHﬁ B OTHOIICHHU 3alIHUTHI HC JCJIAJIH, pO}ICTBeHHI/IKaM 0 3a}1ep>1<aH1414 HC
COOOIIHITH.

67. B yacTHOM TIOCTaHOBJICHHHM TaK)X€ OTMEYaloCh, YTO OOBHHSIEMBIC
HEOJHOKPATHO >KAJIOBAJUCh Ha J>KECTOKOE OOpalleHHe CO CTOPOHBI
MUJIUIIMY, YKa3aJld MPUYACTHBIX K KECTOKOMY OOpAaIEHHUIO COTPYIHHKOB
MUJUIMKA, U Ha WX Tellax ObUTM OOHapykeHbl moBpexacHus. Cya cden
BBIBOJIbI Bpaua, KOTOphIH ocMmarpuBan 3asButens 24 mas 2004 roga u He
Halllel Ha Tejle 3asABUTENS] HUKAKUMX TOBPEXKIACHUM, BBI3BAaHHBIX
AIEKTPUIECKUM TOKOM, TTOBEPXHOCTHBIMH 1 HEOOOCHOBAHHBIMH.

68. 5 mas 2005 roga XMEIbHUIIKUA TOPOJCKOM CyJl MPHHSII elIe OHO
MMOCTAaHOBJICHHE, B KOTOPOM OH OTMEHHUJI IMOCTAHOBJICHUE MPOKYpPATyphl OT
18 urons 2004 roma 06 oTKasze B BO30YKISHUH YTOJOBHOTO JEJIa IO Kalooe
3asIBUTENIS HA )KECTOKOE 0OpaIlieHne B MIJIAIIAH.
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(e) IMepenaua nesa B TepHOMOJLCKHIT 00/JACTHONH aNMeUISIMMOHHBI CY/I
M OTMEeHA ONPABAATEIbHOI0 MPUTOBOPAa B OTHOLLIEHUH TEPBOT0 3asiBUTEJIS

69.I-ma WM. (cblH W My TMOKOWHOM Tr-%ku WM., HMeBIIHMe CTaTyc
MOTEPIICBIIMX B JAHHOM Jeiie) o0xanoBaiu pemerue ot 5 mas 2005 rona.
B wurone 2005 roma oHm ocnopuid B BepxoBHOM cyne cocTaB
amNeJUIALIMOHHOTO Ccy/Aa XMEJNbHUIKOM 00JacTH, KOTOPBI JOJKEH ObLI
pPacCMOTPETh UX aNeUISLIUI0, HA TOM OCHOBAHUH, YTO HEKOTOPbIE U3 CyJel
SKOOBI COCTOSTM B JPYKECKHX OTHOIIEHUsX ¢ cyabei Il., mom dpum
Ipe/iceaTeIbCTBOM OCIapUBaeMoOe pelleHHue ObLJI0 MPUHSATO B IMEpPBOM
uHctanuuu. KpoMe Toro, oHu yTBEp:K1aiu, YTO HEKOTOPBIE CYJIbU BXOJST B
KBJIM(DUKAIIMOHHO-TUCIUIUIMHAPHYIO KOMHUCCHIO aJBOKATYpbl, YJE€HaAMHU
KOTOPOIr'0 TakXKe SIBISUIMCHh aJBOKAThl MOACYIUMBIX. Ha 3TOM ocHOBaHuU
r-na . tpeboBanu mepenats N1eJ0 B aNeJUISIUOHHBINA Ccyl 000N npyroi
oOnacTH.

70. 23 urons 2005 roma 3amectutenb mpezcenatens BepxoBHoro cyna
nopyumsi  XMEJIBHHUIIKOMY  OOJacTHOMY  CyAy  IepeiaTh  Jelo
B TepHOMOIBCKHI ameUIIHOHHBINA Ccyn (nanee — «TepHOMOIbCKHNA CYI»)
«C TeIBI0 o0ecTieueHusl HanOoJIee MOJIHOTO U 0OBEKTHBHOTO PACCMOTPEHUS
Jena.

71. 11 aBrycra 2005 roga TepHONOJBCKUN CyJ IMOCTAHOBUJ, YTO CY.
MEepBOM MHCTAHIIMU HE OLEHUJI BCE JI0KA3aTEIbCTBA MO Ay OCHOBATEIBHO
U yOeIUTEIbHO M TPUHSUT YTBEPKACHUS TMOJCYIAUMBIX O TOM, YTO OHHU
MOJIBEPTrajlUCh  JKECTOKOMY  OOpalieHuI0 B MUJUIUU, HE  Y4Tsd
COOTBETCTBYIOIINE BBIBOABI OPTaHOB MpOKyparypbl. Cya Takke OTMETHII,
4yTo He ObUIa JaHa OlLEHKAa MPU3HAHUSAM OOBHHSEMBIX B MPUCYTCTBUU UX
aJIBOKATOB. TEpHOIMOJBCKUM CyJ OTMETHJI, YTO HEKOTOpBIC CIIyIIaHUs
MPOBOAMIUCE 0€3 y4acThsi MPOKYpopa, U 4To XMETbHUIIKUNA TOPOJCKOM Cya
HE OTpearupoBajl HA XOJATAMCTBO MOTEPIEBIINX O HAMPABICHUM Jejia Ha
JIOTIOJIHUTEIILHOE PacClieIOBaHUE, MOCPEICTBOM KOTOPOTO OHM MBITAIHUCH
JTOOUTHCST IPUMEHEHHUsT 00Jiee CTPOTHX IMOJOKEHUNH YTOJIOBHOTO KOJEKCA.
Ha ostoM ocHOBaHuu, TepHONONBCKUN CyZ OTMEHMJI OIPaBAATEIIbHBIN
MIPUTOBOP U JIBAa TIOCTAHOBJIEHUS XMEIHHUIIKOTO TOPOJCKOTO CyJa OT 5 Mas
2005 romga u BEpHYN JI€J0 B TOT € CyJ JJII MOBTOPHOTO PAaCCMOTPEHUS
JIPYTUM COCTaBOM CYJIEH.

72. TepHOMONBCKUI Cyll OTKJIOHWJI MPOCKOY MOTEPHEBIIUX O Tepeaaue
nena B JoOou apyroi cyn TepHomosibckoil 007acTH, Tak Kak Takas
nepeada MpOTHBOpEUra Obl YTOIIOBHO-TTPOIIECCYATbHOMY KOJCKCY (nasee
— «YTIK»).

(f) TMepemaua meaa B IllleneToBCcKHil TOPOACKOI Cya M NMOBTOPHOE CyaedHOe
paccMoOTpeHuHe J1eJia MePBOro 3asiBUTeJIs

73.B aBrycre u ceHtssope 2005 roma aaBoOKaT, NPEICTABIISBIIHA
MHTEPECHhl MOTEPNEBIINX, MONMPOCHI BepXoBHBIM Cya mepenarb €0 M3
XMENbHHUIIKOTO TOPOJICKOTO Cyla B Cya B Apyroi obmactu. OH OTMETHIN,
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yTo cyabs I1., moa ybuM npeaceaaTeabCTBOM paHee pacCMaTPUBAIOCH JEJI0
(cm. mynkT 60 BbIIe), ObLT 3aMecTUTENIEM Tpezacenaresass XMeIbHUIIKOTO
TFOpPOJICKOTO CylJa, W 4YTO OH, TakKUM 00pa3oM, MOI' TMOBJIMITH Ha
CyJIOITPOU3BOICTBO, HE3ABUCUMO OT COCTaBa Cy/ACH.

74.20 centsa6ps 2005 roma mepBwld 3amectuTeNb [Ipencemarens
BepxoBHoro cyna, He Hals OCHOBaHMM Ji IepeAaud Jena B JIPYryro
o0ractb, mopyuus XMeIbHUIIKOMY O0JIACTHOMY CYJy PacCMOTPETh BOMPOC
0 mepeaaye Jiea B Ipyroi ¢y XMETbHHUIIKOW 00JIaCcTH.

75. 29 cents6ps 2005 roga XMeIbHHUIIKANA 00IaCTHOM CYJ TIepeaal JeI0
B IllemeroBckmii ropoxackoit cyn (manee — «lllemeToBckuii  Cym»)
XMEeIbHHIIKON 00J1acTH.

76. 21 HOs16pst 2005 rona IllemeToBCKUid cya MPOBEN MPEABAPUTEIHLHOE
CIylIaHHE, B XOJ€ KOTOpOro IMoTepleBlue Oe3ycrenHo TpedoBaan
W3MEHCHUS MEPHI IPECEUCHHS B OTHOIICHUH TTOCYNMBIX.

77.4 suBaps 2006 roga llleneToBckuil CyJ BHOBb OTKJIOHHJ MPOCHOY
MOTEPIEBIINX O 3aKIIOYCHUH IMOJICYAUMBIX IO CTPAKy BMECTO IMOIIMUCKH
o Hebiezne. Cyn OTMETWI, YTO TOJCYIMMBbIE HE YKJIOHSJIHCH OT
pacclieIOBaHMs M HE TIPEISTCTBOBAIH EMY.

78. 10 uronsa 2006 roma LlleneroBckuit cyn Hampasui geno B XI'TI na
JIOTIOJIHUTEIILHOE pacciieJoBaHWe, OTMETHUB TPHUILIATh CEMb HEIOCTAaTKOB
B paHee TPOBEIACHHOM pacCieOBaHUH, KOTOpble HE MOINU OBbITh
YCTpaHEHBI B X0/I€ CyeOHOTO pa3doupaTeIbCTBa.

79. Cyn oTMETHJI, B YaCTHOCTH, YTO MPU3HAHUS TOJCYTUMBIX, & TaKKe
noKaszaHus cBujeteneid u norepnesmiero (r-ua W., ceiHa r-xu W.) Obun
HEJOCTAaTOYHO MoclefoBareabHbl. OH OTMETWJ, B YaCTHOCTH, 4TO T-H .
MEePBOHAYAILHO HECKOJIBKO Pa3 3asiBJIsLI, YTO HA HErO M €ro MaTh HArmaiu
KOHKYpeHThl 1o OusHecy. [lo3xke, B cyme, OH H3MEHWI U OIKCaHHE
BHEITHOCTH  MPECTYMMHUKOB  (KOTOPOE  MPOTHBOPEUWIIO  OMHCAHHUSIM
HEKOTOPBIX IPYTMX CBHUJETEJICH) U CBOIO BEPCHIO O TOM, KEM, BO3MOIKHO,
ObTM  TpecTymHUKH. Kpome Toro, B Marepuanax Jejia HUMeJCs
MUJIHIIEUCKHUI MTPOTOKOJI, COTJIACHO KOTOPOMY OJHMH W3 TaKCHCTOB CIIBIIIIAT
oT cocena r-xu M., yTo mocnenHssi mojiydaer yrpokaroiiue Tene(oHHbIe
3BOHKH, IIOTOMY YTO OHA CHU3WJIA IIEHbl HA CBOIO MPOAYyKIHIO. JlanpHeilee
paccieoBaHie 3TOr0 BOIPOCa MPOBEEHO HE ObLIO.

80. Cyn Takxe OTMETWJI, 4YTO CJeIoBaTelb HUKAaK He 000CHOBal
nepekBaIu(PUKaMl0 OOBHUHEHMsSI TPOTUB 3asBUTENsl C YyOuiicTBa Ha
NPUYMHEHUE TSHKKUX TENECHBIX TMOBPEXKIECHUH, TMOBIEKIINX CMEpPTh, a
TakkKe JT00aBJICHHE HOBOTO OOBHHCHHSI B HE3aKOHHOM XPAaHSHHUH OPYKHSL.

81. Manee llleneToBcKuil cya BBIPAa3Hil CBOIO 03a00YEHHOCTD IO MOBOY
croco0a, ¢ MOMOIIBI0 KOTOPOTO CIAEACTBHE MOJIYYIIIO TTOKA3aHHUsS TAaKCHUCTa
r-ua K. (coriacHo pemieHHIO Cy/a, KIIOYEBOTO CBHIECTENS IO JCTy),
KOTOPBIA OTIO3HAJT 3asIBUTENIST KaK OJJHOTO U3 JIBYX MAaCCaKHPOB, KOTOPHIX OH
OpUMEpPHO BO BpeMsi YOHWIiCTBa mMoJBE3 K JOMy, Tle ObUIO COBEpPIIECHO
MpEeCTyIUIEHNE, TTOA0XKIAI TaM OKOJIO TToJTyJaca, u 3areM oTBe3 B kade. Cyn
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otMetwis, uro 22 maprta 2004 roga ciepoBaTenb gomnpammuBan r-Ha K.
B Ka4eCTBE CBUAETEINA 1O Jieny 00 youiictBe r-xu 1., u r-u K. B 3170 Bpems
Haxomwicsi B XwmenpHuilkoM KMBC 1o mnogo3peHuHio B HE3aKOHHOM
XpaHEHUHU HApKOTUKOB. XOTA U I'-H K., ¥ ciaenposarens OTPULIAIMA 3TO B XOJ€
cyneOHOro pasOuparenbcTBa Jena 3asBuTens, aamuHuctpanus HWBC
MOJATBEPANIIA, YTO B YIIOMSHYTBIH JI€Hb, KOTJa OBUI COCTaBIIEH MPOTOKOI
nomnpoca r-na K. B kadecTBe CBUIETEINS, OH COAEPKAJICS IMOJ CTpaKei
B BC. Kpome TOro, B COOTBETCTBUM C XXYpPHAJIOM IE€PEMEIICHUS
3a/Iep’KaHHbIX, B YIIOMSIHYTHIN eHb T-H K. Haxoauics B UBC.

82. Kpome TOroO, Cya OTMETHII, YTO YTBEPKACHUS MOJACYIAUMBIX O TOM,
YTO OHU TIOJIBEPTAIHCHh JKECTOKOMY OOpAICHUIO B OTICICHHUSIX MIJIUIIHH,
He ObUIM TOJKHBIM 00pa3oM pacciieoBanbl. Kputnueckue 3aMeuanus cyjia
BKJIFOYAJIH CIEAYIOIIEE!

«[XTTI] oTka3anach BO30YAWUTH YroJOBHOE JIET0, OCHOBBIBASCh HAa aOCOIIOTHO
HIEHTHYHBIX 00BSICHEHUAX [coTpynHukoB MHUJTULTAH |, KOTOpBIE ObLIH
3aWHTEPECOBAHHBIMY JINIIAMH M KOTOPBIX IOACYIUMbIe OOBHHSUIIM O TBITKAX, a TAKXKe
Ha BEIBOZAX  BHYTPEHHETO paccienoBaHus, MIPOBEACHHOTO CTapIINMHU
[HODKHOCTHBIMH JIMIIAMKM MHJIMIAK] B OTHOLICHMH HX COOCTBEHHBIX ITOMYHHEHHBIX,
YTO CyJl CYUTAET HETPUEMIIEMBIM

B T0 e Bpems, [XI'TI] He cMoria BBUSICHHTH, OYEMY, MO KAKUM MPHYUHAM, MPU
Kakux OOCTOSATENhCTBAX M KakUM 00pa3oM [3asiBUTENb]| MONYYHIT TEJICCHBIC
noBpexaeHus, Haxosich B IBC, a ne B CU30, B TeueHue Ooiiece MecsIa.

.. B marepmanmax gema coumep)karcs pe3yabTaThl  CyAeOHO-METUIIMHCKOM
9KCIIEPTHU3BI, COTJIACHO KOTOPOM TeJECHBIE MOBPEXACHHS [3asBUTENSI|, BO3MOXHO,
OBLTH BBI3BAHBI MTOPAKEHUEM AIIEKTPHICCKIM TOKOM.

... YuuteiBas pacxoxaAcHuss B MCAUIMHCKHUX 3aKIIOYCHUAX... CIACAYCT IIPOBECTU
JAOTIOJITHUTCIIbHYTO Cy,I[C6HO'MCI[I/IL[I/IHCKy}O OKCIIEPTU3Y...»

83. B Tor xe nmenb, 10 wmroms 2006 roma, IlleneToBckuil Cya BBIHEC
YacTHOE IOCTAHOBJICHHE, yKa3aB Ha s TPyObIX HapyIIEHWH YTrOJIOBHO-
MPOLECCYaJIbHOTO 3aKOHOJATENbCTBA B XOJ€ JOCYAeOHOTO CIIEACTBUS,
AQHAJIOTMYHBIE YIOMSHYTHIM B YacTHOM IIOCTAHOBJICHUHM XMEIbHHUIIKOTO
ropojickoro cyna ot 5 masg 2005 rona. Cya BHOBB BbICKa3al KPUTHUECKHE
3aMeuyaHusi OTHOCHTENHHO pacCle[OBaHUs, MPOBEIECHHOTO B  CBS3U
C YTBEPXKJIECHUAMH 000MX OOBUHSIEMBIX O KECTOKOM OOpAIeHHH C HUMHU CO
ctoponbl Muuiuu. CyJl, B 4aCTHOCTU, OTMETHI:

«[Ipoxypop mopyuma TpoBecTH O(QHIHMAIBHOE pacCiefoBaHuEe 1O  (akTy
NPUMEHEHNST HAacwinsd K OOBHMHSEMBIM HEIOCPEICTBEHHBIM PYKOBOJIUTEISIM
COTPYIOHHMKOB, KOTOPBIX MOJACYIAMMble OOBHUHSUIM B TNPUMEHEHHHM NBITOK, H 3TO
pacciefoBaHie HE BBISIBHIIO HUYErO MPECTYIHOTO B ACHCTBHUSAX 3THX JODKHOCTHBIX
mn. Cyz CUUTAET 3TO HETPUEMIIEMBIM.

84. KpOMC TOro, Cya OTMCTUI, 4YTO CJICHAOBATCIIb HA3HAYUII 3adBUTCIIIO
aZIBOKaTa, XOTs 3asdBUTCIIb YKC OBLI MNpEaACTaBJICH aABOKATOM IIO0 CBOEMY
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BbIOOpY,  KOTOporo  He  HHGOpPMHUpOBAIM  JOJDKHBIM  0o0Opa3om
0 CJICJICTBEHHBIX MEPOIPUATHUIX.

(9) MoBTopHas nepenaya aena B TepHonmoibekmii cyn

85. [loteprieBme  00’kajlOBalM  BBIMICYNIOMSHYTOE  ITOCTAHOBJICHHE
[leretoBckoro cyma. B To ke Bpems, OHU BBICTYIUIU TPOTHB
paccMOTpeHHUs Jiena B XMEIbHUIIKOM 00JIaCTHOM CY/IE.

86. 28 urona 2006 roma nepBhIi 3aMecTUTENh Ipeaceaarens BepxoBHoro
Cyla BHOBb MOPYYHJ XMEJIbHHUIIKOMY OO0JIACTHOMY CYyIy Iepenarh Aelo
B TepHONONBCKUN CyJ, COCJIABIIMCh HAa MOTHBAIUIO, TIPUBEICHHYIO
B MOJIJICPKKY ATOM Iepenayu B ero nucbme ot 23 utonsa 2005 roxa.

87.4 amrycra 2006 roma XMeIbHMLIKHHA OOJIACTHOM CyJ HampaBuil
MaTepuaisl gena B TepHOMOIbCKUH Cy/.

88. 4 oxta6ps 2006 TepHOMONBCKHUN CyA OTMEHWJI, MO (HOPMaIbHBIM
OCHOBaHUsM, yacTHoe mnocraHosieHue IllemeroBckoro cyna ot 10 wurons
2006 rona u octaBuia B cuie pemienne XITI ot 18 urons 2004 o6 orkasze
B BO30Y)KJICHUHM YTOJOBHOTO J€Jla MPOTUB COTPYAHHUKOB MIUIALUU IO
Karo0e TIEPBOTo 3asBUTENS HA JKECTOKOe oOpamieHue. TepHONMOIbCKUN Cy/T
mpuiien K BbIBOAy, uTo TpeOoBanusi crateu 236-1 VIIK He Obutn
BBINTOJIHEHBI: HE OBLJIO TMHCBMEHHOTO 3asBJICHUS 00 OTMEHE OTKa3a OT
18 urons 2004 rona, u, B 10O0OM Ciiydae, Takoe 3asBICHHE JOKHO OBLIO
OBI OBITH TIOJITAHO B XMEIBHUIIKUN TOPOJCKOH CY/I.

89. TepHOIONBCKUI  Cyq TakKe UCKIIOYII W3  OCTaHOBJICHUS
[enerockoro cyna or 10 urons 2006 roma o BO3BpalLIECHUM Jeja Ha
JOTIOTHUTEIBHOE — pAacclieJOBaHHE BCE BOMPOCH, KPOME BOIIPOCOB,
Kacalomuxcsl KIacCU(UKAIMKA ACHCTBHIA IOJCYIUMBIX B COOTBETCTBUH
c YroloBHBIM KOJEKCOM M OICHKM TIOKa3aHWil cbiHa T1-%u M.
TepHONONBCKUI Cyl OTMETHI B CBOEM IMOCTAHOBJICHUH:

«Mcxonst w3 MaTepHaloB Jena, a HMEHHO, YYHMTHIBas COBOKYIHOCTh BCEX
CcOOpaHHBIX JJOKA3aTENbCTB, XapaKTep NMPECTYIHbIX IeHCTBUIN, Opyane MpecTyIIeHUs
—  OTHECTpPENbHOE  OpYyXKHE, BBIBOJBl  CyNEeOHO-MEAWIIMHCKOW  3KCIEPTU3BI
0 JIOKAJIM3aIM1 ¥ XapaKkTepe paHeHHUH, KOJUIerus CyIeil cauTaeT, 94To notepnenmas M.
YMBIIJICHHO JUIIICHA JKU3HU M ©CTh BCE OCHOBAHWS U1 KBaTM(PUKAIWU JCHCTBHMA
BHHOBHEIX JIHII TI0 ctaThe YK YkpawHBI, pemycMaTpuBaromell OTBETCTBEHHOCTh 32
OoJee TSHKKOE MPECTYIUICHHUE. . . »

(h) Conep:xanue nepBoro 3asiButeJisi Hoj crpakeii 22-23 nosops 2006 roga

90. 22 wmosiOopst 2006 toma, B 10:50 yrpa, mepBbId 3asBUTENb OBLI
3ajepXaH cjeloBaTeleM I0 IOAO03PEHHUI0 B YMBIIIJICHHOM YOHiicTBe.
CrnenoBarenb 000CHOBaJI 3TO pELIEHUE CTaHAAPTHON (QOpPMYIHMPOBKOMH,
coiepaleiics B 6J1aHKe MPOTOKOJIA 3a/IePyKaHMS

«OueBUaLBI, B TOM YHCJE MOTEPIEBLINE, NPIMO YKa3bIBalOT Ha JaHHOE JIMLO, YTO
HMMEHHO OHO COBEPILIMIIO MPECTYIIICHUE.
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91.23 mHos06ps 2006 XI'TI mnpukazana OCBOOOIUTH 3asBHUTENS Ha
OCHOBAHHMU  YTOJIOBHO-TIPOIECCYaJbHBIX  MOJOXKEHUH, PETyIHPYIOIIUX
IpOIEeTyPy 3aMEHBI OJTHOW MEpBI IPECEUCHUS IPYTOH.

92. B Tot xe neHp mepBbiid 3asButTenb nojxan B XOII xanoby Ha ero
HE3aKOHHOE COJICpP)KaHHE II0JI CTpaXed B TEUCHHE BBINICYKa3aHHOTO
nepuosa.

(i) MpucoennHeHHe KaJIOOBI MEPBOTO 3asIBUTENN HA KECTOKOE O0pallleHHe K
€ro yroJaioBHOMY Jeiy

93.B  cooTBeTcTBMM €  BBIIICYINOMSHYTBIM  IIOCTAaHOBJICHHEM
Tepuonosbckoro cyna ot 4 okrsiops 2006 roma (cM. myHKT 88 BbIIE),
NepBbIi 3asgBUTENb 0OanoBas nmocranoBiaeHue XI'TI ot 18 urons 2004 rona
B XMEIBHUILIKHI TOPOACKOMU CYA.

94.26 @despans 2007 roga XMETbHUIKUNA TOPOJCKON CyA OTMEHHII
nocraHoBieHue ot 18 utonst 2004 rona u Bepuyan geno B XITI.

95.28 wmapra 2007 roma XMeTbHUIKUANA OOJACTHOM Cyd OTMEHHI
BBIILICYIIOMAHYTO€  IOCTaHoBieHWe oT 26 ¢espana 2007 roga
U TIOCTAHOBHWJI, YTO pAacCleOBaHUE CIIy4aeB IKECTOKOro OOpaIlieHus
JOJDKHO OBLIO TMPOBOJUTHCS B paMKax yroJIOBHOTO Jiela IIEPBOTO
3asgBUTENS, KOTOPOE HAXOAWIIOCh Ha PACCMOTPEHUHU B TepHOMOILCKOM CYIIE.

() Conep:xxanue nepsoro 3asiBuTes Mo cTpazkeii ¢ 18 nexadps 2006 roxa mo
31 aBrycra 2007 rona

96. 30 HOA0psa 2006 Toma cienOBaTENb MPEIBSIBII EPBOMY 3asSBUTEIIO
ouImanbHbIe OOBUHEHHS: B IBYX YMBIIUICHHBIX YOUHCTBAX U3 KOPHICTHBIX
noOy>xJ1eHUI (Y4UTbIBasi, UYTO OH TAKXKe MbITAICS YOUThb cbiHA I-ku M., HO
HE CMOT 3TOrO CJeNiaTh M0 HE 3aBUCSIIAM OT HEro MpUYuHaMm), pa3boe u
HE3aKOHHOM XPaHEHHH OPYKHSI.

97. B TOT *e NeHb clefoBaTesb MoAall MpeAcTaBlieHne B XMETbHUIIKUN
TOPOACKOH CyA O 3aMeHe Mepbhl IPECEYCHUs] B OTHOLICHWH TEPBOTO
3asgBUTENS C TMOJANUCKM O HEBbI€3Jleé Ha COJepKaHue I0J CTpakel.
Cchiasich Ha CEpbE3HOCTh MPEIbSIBICHHBIX OOBUHEHWH M HEOTHEMIIEMBIH
pUCK molera, ciexoBaTelb 3asBUJ, YTO 3aJepkaHue Obuio OBl Ooiee
MOAXOASAIIEN MEPO IIPECEUCHUS.

98. 18 mexabps 2006 roma XMENbHMIIKHI TOPOJCKON Cyq — B XOA€
CIIYIIAHWHA C y4acTHEM IEPBOTO 3asBUTENS M €ro aJBOKaTa — pacCMOTpeE
MpEJCTaBICHUE CJEelIOoBaTeNsl, a Takke KaloOy TepBOro 3asBUTENS
OTHOCHUTEJIbHO HE3aKOHHOCTHU €ro COJIepyKaHMs MoJ| cTpaxkei 22-23 Hos0ps
2006 roma. Cym OTMEHHII TIOJIITUCKY 3asBUTEIIS O HEBBIC3/IC U 3aKIIFOUMII €T0
HOJ] CTPaKy 1o NMpockde Mpokyparypsl. OH OTKIOHMI KaK HEOOOCHOBaHHbIE
JKanoObl 3asBUTENST O ero 3aaepxkaHuu oT 22 Hosops 2006 roma. Cyn
MOTHUBHPOBAI H30paHHe HOBOW Mephl MPECEYCHHS TEeM, YTO 3asBUTENb
MOJIO3PEBACTCS B COBEPIICHUHM CEPbE3HBIX NPECTYIUICHUH H MOXKET
CKPBITbCS WU TIOMENIaTh YyCTAaHOBJIEHHIO HCTUHBI. Cyn cocnajics Ha
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HEyKa3aHHbIE 3asBJICHUS MOTEpreBIIUX. YTo KacaeTcs kKanoObl 3asBUTEIS
OTHOCHUTEIILHO €T0 COJIepKaHus oA crpaxeid 22-23 uos6pst 2006 rona, cyxn
OTMETHUJI, YTO HET HUKAKUX OCHOBAHHM CUUTATh €r0 HE3aKOHHBIM.

99. Orenr 1 agBOKAT MEPBOTO 3asBUTEIIS MOJANN ATCIUISAINIO, B KOTOPOM
OHM YTBEpXKJaJH, YTO, HAXOASCh IMOJ MOJIMUCKOI O HeBbIE3JE, 3asSBUTEINb
BCErJa SBJSUICS MO TIOBECTKAM CIIEAOBATENsl M YTO 3asBICHUS CEMbH
MOTEPIEBIIETO KAacaTeJIbHO €ro IMOMBITOK MOBIHATh HAa HX IOKa3aHUS
CBOJIWJINCH K TIOJIO3PEHHIO, YTO «3a HUMH KTO-TO cienuT». Kpome Toro, oHu
OTMETHUJIM, YTO y MEPBOIO 3asiBUTEINSI IPOOJIEMBI CO 3I0POBbEM, TaK KakK Ha
MOMEHT  3aJepKaHusi OH TPOXOJWJI  JIEYEHHE B  CTalMOHApe
B HEBPOJIOTUYECKOU OoJbHHUIIE, 4TO OBLII0 MOATBEPKICHO
JOKYMEHTAIBHBIMH JI0Ka3zaTenbcTBaMu. OHM TakKe YTBEpXKIAlIM, YTO OH
UMEET TOCTOSTHHOE MECTO >KMTEJIbCTBA, HE MMENl CYAUMOCTEH B MPOILIOM,
UMEeT Ha WXKIWBEHUH MaJCHBKOTO PEeOCHKA M y4YUTCS B YHHBEPCHUTETE.
[ToaTomy, Kak OHM YTBEp:KJadH, HET HUKAKUX OCHOBAHHH MoJarath, YTO OH
MOYXET CKpBIThCS. lIpeacraBuTenu NEpBOTO 3asBUTENS TAKKE OCIIOPUIH
BBIBOJIbI XMEJBHHUIIKOTO TOPOJACKOTO Cyna, Kacarolluecs COAepKaHHUs
3asBUTEIIS 1O cTpaxert 22-23 Hos0ps 2006 rona. OHU HE JeNian HUKAaKHX
3aMEUYaHWi WK *KaJlod B OTHOIIEHWHU MX JIOCTyMa WM JOCTYyMa 3asBUTEIS
K MaTepuajaM Jiejia 10 PacCMOTPEHHUs CyIOM TpecTaBiieHus 18 nexalps
2006 rona.

100. 21 mexabpst 2006 roma XMETbHUIIKANA OOJACTHOW areJUISIIMOHHBINA
Cyl, TOcje CIyIIaHUW C y4acTHeM aJBOKaTa M OTIa MEePBOTO 3asBHUTEIS,
OTKJIOHWJI aNeJUISALHUI0 3assBUTENS M OCTaBHJI €ro MOJ CTPaXkKel, COCIaBIIUCH
Ha CEpPbE3HOCTh BBIIBUHYTHIX IPOTUB HEro OOBHHEHUN U «OMACEHHE
cBuzeTeneil 3a cBorw Oe3omacHOCTh». OH TakkKe OTKIOHWI JKaloly
3asBUTEIIS, KaCaroOIYIOCs €ro CoJepkKaHus moJ cTpaxkeit 22-23 Hos6ps 2006
roja, HE Halasg «CYIIECTBEHHBIX OCHOBAaHWH [y TpU3HaHUs [ero]
HE3aKOHHBIM.

101. B toT e aeHb XMEIbHUIIKHNA OOJIACTHOU CyJI MO MPEACTABICHUIO
cJiefioBaTeNs MPOJUINI CPOK COZIepKaHKe MO CTpaked MepBOro 3asiBUTENS,
1o nsata MecsteB (no 23 suBaps 2007 roga, BKIIFOYas €ro CoAepiKaHue Mo/
crpaxeit ¢ 23 mas mo 22 centsOps 2004 roaa). Cya cocnancsi Ha TSDKECTh
OOBWHEHMIA TMPOTUB 3asIBUTENSI, €T0 HEONPEACTICHHBIE TOMBITKA TTOMEIATh
YCTAHOBJICHHUIO UCTHHBI, a TAK)KE 3HAUUTENIbHBIA 00bEM Jena.

102. 23 smBaps 2007 roma ciemoBaTelb OOpaTHiCS B XMETbHUIIKUAN
00J1acTHOM CyJ| C elle OJHUM INPEACTaBIECHUEM O MPOMJICHUU COJEpKaHUs
O] CTpaXe TepBOTO 3asBUTEIS, COCIABIINCH HAa OOBEM CJIEICTBEHHOM
paboThl, KOTOPYIO MPEACTOUT BBHIOJIHUTD.

103. B smBape 2007 roma (mata Hepa3OopuuBa) XMETbHUIKHUIA
001acTHON CyZ MPOJUIMI CPOK COJEpXKaHMUs TOJ CTpaked 3asBUTENS 10
mecTu Mecstes (10 23 ¢gespans 2007 roga). OH 000CHOBAN CBOE pellIeHUE
BpEMEHEM, HEOOXOAMMBIM Uil M3y4eHHs MaTepHalloB Jella 3asBUTEINEM,
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CEPhE3HOCTHIO OOBHHEHWW, M €ro «HETaTUBHBIM TIOBEJACHHEM BO BpEMs
npeObIBaHMS HA CBOOOIEY.

104. 19 despans 2007 roga mepBbIid 3asABUTEIb OBLT OCYXKICH, U JEIO
ObLI0 TepeiaHo B XMETbHUIKUA 00JaCTHON aleUIAIMOHHBIA Cy/I.

(k) TloBTOpHOE CymeOHOE pacCMOTpEHHE Jejia NepBOro 3asiBUTEIs] U €ro
ocyxaenne TepHOIOJILCKUM CYIOM B Ka4ecTBe Cy/a MepBoii HHCTAHINH

105. B weycranoBneHHblii neHp B 2007 roay OBLIO MPHUHSITO PEIICHHE,
yro TepHOMONBCKUIU Ccyn OyIdeT paccMaTpuBaTh IO B KauecTBE Cyla
NepBON MHCTAHIIUU.

106.21 wmapra 2007 roma  TepHOMONbCKMIA  Cya  TPOBEI
npenBapuTenbuble ciaymanus. Cyan ocTaBuil B CHUJIE COJEp)KaHUE IEPBOTO
3aSIBUTEIIS TTO] CTPAXKEH, ITOCTAHOBHB, YTO «HET OCHOBAHUU ISl N3MEHEHUS
Mepbl npecedeHus». Cyln HE yCTaHOBHIJI KaKHe-TMOO CPOKHU COIEpKaHHs
MIOJ| CTPaXKEeH.

107. 31 aBrycra 2007 roma TepHOMONbCKWIA CyZ MpH3HAT MEPBOrO
3aSBUTENII BHHOBHBIM B YMBIIIICHHOM YOWWCTBE W3 KOPBICTHBIX
noOy>KJIeHUH, COBEPIICHHOM 10 MPEIBAPUTEILHOMY CTOBOPY IPYIION JIHII,
pa3z0oe ¥ HE3aKOHHOM XPaHCHHUH OPYXKUSl, U IIPUTOBOPHII €r0 K MATHAIAIATH
roJiaM JIMIIEHUS] CBOOOIBI.

108. Cyxn onmpaicsi, B 4aCTHOCTH, Ha TIOKa3aHus Takcucra K., cormacHo
KOTOPBIM OH MpPHUBE3 JIBYX IMMACCAXUPOB K JOMY, TJe OBLIO COBEPIICHO
IPECTyIUIEHUE, JKJal UX TaM OKOJIO Iojdydaca, a 3aTeM yBe3 ux. OH
OTO3HAJ 3asBUTENA «II0 YepTaMm JHia, GopMe HOca U MPHUECKe», Kak
OJHOrO M3 3TUX naccaxupos. I'-H K. orpunan, 4To0 Ha HEro OKa3bIBAJIIOCH
Kakoe-mu0o JaBleHHe cO CTOPOHbI MuIUIUU. OH OTMETHI, 4YTO €ro
JIOTIPAIIMBAIIA B MPOKYypaType, HO HE BCIIOMHWJI HHKAKHUX TOJIPOOHOCTEH
Toro gompoca. CiemoBaTtenb, KOTOPBIA AompamuBai r-Ha K., 3asBumi, 4To
JIOTIpOC  MPOXOJAWI B TPOKypaType, HO HE B J€Hb, KOTOpPHIH yKa3aH
B IIPOTOKOJIE JIOMPOCa, U UYTO PACXOKIEHHE B Jarax ObLIO OMNEeYaTKOH.
I'-u K. Ha3Bayl HENpaBIWBBIM YTBEPKICHUE IMEPBOTO 3asABUTENSI, YTO OH
OKJIEBETAJ €ro Moj JaBieHueM MUIUIUU. CyJ OTMETHUII:

«I[aHHLIX, CBUACTCIILCTBYIOIIUX O HNPHUMCHCHUU Z[OC}’Z[€6HLIM CIICACTBUEM
K CBUJCTCIIIO [I'-Hy K] HEA03BOJICHHBIX METOAOB CJICACTBUSA, YTO MOTJIO HPUBECTHU K
OTrOBOPY NOACYAMMBIX, KaK YTBEPIKAAIOT MOCIEAHUE, 10 ACIy HE YCTAHOBJICHO.

Ccpuiku [mepBoro 3asButensi| Ha To, uTo [r-H K.] 3amepkuBascs paboTHMKaMu
vunuiun 19 mapta 2004 roga u caepxancs B mumiuu 10 22 mapta 2004 roxa, a
MOTOMY TO3TOMY OIO3HANI [MEPBOTO 3asBUTENS KaK TMPECTYIHHUKA], SBISIOTCS
TOJOCJIIOBHBIMH, HE TIOATBEP)KIAIOTCA MaTepHajlaMH Jelna © HEe MOTYT
CBUJIETENECTBOBATh 00 OKasaHMM Ha [r-Ha K.] maBieHns ¢ meipio MOJIYYEeHHS
HEMpaBAMBLIX IIOKa3aHWH B OTHOLIEHWH OCyxAeHHbIX. CBuuerens [r-H K.] B
CylIeOHOM 3acelaHWu 3TOT (PAaKT KaTEropHuecKH OTpHLAN, KaK W TO, 4YTO ... OH
3asBIIST [1IEpPBOMY 3asBHTEINIO], YTO OTOBOPWJI €ro IOJ JaBJeHHEM pPabOTHHKOB
MUJIMIUY, KaK HEOJHOKPATHO yTBEP>KJall [IEPBbII 3asIBUTENb].
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Komnerus cyneit cuntaer mokasanust [r-ua K.] B xoze n0cyne6HOro ciaeacTBus u B
CyJIeOHOM 3acellaHuU MPaBAMBBIMH, MOCKOJBKY OHHM KakK Ha J0CylIeOHOM CIEACTBUH,
TaK U B Cy/eOHOM 3acefaHuM ObLIM OJMHAKOBBIMH, ITOCIIEAOBATEILHBIMU B JICTAIAX,
CYIIECTBEHHBIX B [TOKa3aHUAX HE ObUIO, HA YTO CCHUIAIOTCS MOJCYIUMBIE U 3aIllnTa, a
MO3TOMY KJaJeT HUX B OCHOBY IPUTOBOpa Kak OJHO U3 JOKa3aTeIbCTB B
MOATBEP)KACHHEC BHHBI MOACYAMMBIX [...], Tak Kak OHH ele U OOBEKTHBHO
COTJIACYIOTCS C APYTUMH JOKA3aTEIbCTBAMI.

109. Cyn Taxke IpHUHSI BO BHUMaHUC IIOKa3aHWS ChIHA TI-xku .,
KOTOPBI JyMall, 4TO OH OIO3HAaJ MEPBOIrO 3asBUTENSI U BTOPOI'O OTBETYHKA
1o ux (GUrypaMm u xectam, YBHJIEB UX BMecTe Ha ynure. OH TakKe MPUHSIT
K CBEJICHHIO TOKa3aHUS HECKOJIbKUX CBHJETENCH, KOTOpbIe BUIEIU JIBYX
YeJIOBEK B MACKax HENAJEKO OT MecCTa mpecTyIuieHusl. TepHOnoabCKuil cyq
cocnajics Ha MPU3HAHUA TOJCYIUMBIX, ClIE€JaHHbIE HA HAYaJLHOM JTare
nocyneoHoro cieactBusi. OH OOBSICHUI HEKOTOPBIE PACXOKICHHUS MEXKIY
BEPCHSIMH  TOJICYAUMBIX JOOPOBOJIBHBIM ~XapakTepoOM HX TPU3HAHUH.
COTpyIHUKH MUJUIUN, TPEANOJIOKUTEIFHO MPUYACTHBIE K JKECTOKOMY
o0pallleHH 0 C MOJICYIMMBIMH, ObUIM JOMPOIICHBI B CYJ€ U OTPULIATU STH
o6BuHeHusa. Cy/ Takke OTMETHII, YTO TIEPBBINA 3asIBUTENH HE KAJIOBAJICSA Ha
xectokoe obpamenue agmuHuctpanuu UBC wiu CHU30. Cyn nompocun
Bpauell, KOTOpble OCMaTpUBAIM MEPBOIO 3asBUTENs B Mae U utoHe 2004
rofa, U OHM CHOBA 3asBWJIM, YTO €ro TPaBMbl ObUIM HETUIIWYHBI IS
MOPAKEHUST JJIEKTPUUYECKUM TokoM. Kpome Toro, cya cocnaics Ha
nocranoBienne XITI ot 18 wurons 2004 o6 oTkaze B BO30OYKICHHUH
YJrOJIOBHOTO JieJla 10 JKajo0e TepBOro 3asBUTENsS. B cBeTe 3THX
CcoO0paxKeHH, cya Mmpu3Hal HeOOOCHOBAHHOH kaoOy MEPBOro 3asBUTEIS
Ha KECTOKOE OOpalleHue.

110. Cpok coaep:kaHHs TIOJI CTPAXKEH MEPBOTO 3asBUTENS TOJDKEH OBbLI
paccuuThiBaThCs, HaunHas ¢ 18 mgexabpst 2006 roma, W BKIOYATH €T0
coaepxxanue noj crpaxei ¢ 23 mas 2004 roga mo 5 mas 2005 roga u ¢
22 o 23 HosiOps 2006 rona.

111. TlepBblit 3asBUTENH MOJAN KAaCCAIMOHHYIO >Kauoly, yTBepxKaas,
B YaCTHOCTH, YTO €r0 BUHA HE OblLJIa JJOKa3aHa, U YTO €ro OCYXKJIeHue ObLIO,
B MEpPBYIO OuYepelb, OCHOBAHO HA €ro NPHU3HAHUSIX, MOJYYEHHBIX O]
MBITKAMU U B OTCYTCTBHE MPAaBOBOM MoMOIIM. OH OTMETHJI, YTO BBIBOBI
CyIeOHO-MEIMIIMHCKON SKCIEPTU3bI, MOATBEPKAAIONINE €r0 YTBEPKICHHE
O TOM, 4YTO OH TIOJBEPICS TBITKAM OJJIEKTPUYECKUM TOKOM, OBLIU
MIPOUTHOPHUPOBAHBI.

112. KpomMe TOTO, TICPBEII 3asBUTEH MOTYCPKHYI, YTO TOKA3aHUs T'-Ha
K., Ha xoTOpblEe omupayicia CyJ Kak Ha JOKa3aTeIbCTBO €ro BUHBI, PE3KO
W3MEHWINCH C TCUEHUEM BPEMEHH HE B €r0 MOJIb3Y U MPU MOI03PUTETBHBIX
obcrositenscTBax. OH yTBepKaal, B YaCTHOCTH, YTO r-H K. mepBoHavYanbHO
3as1BUJI, YTO OH HE TMTOMHUT HUKAKUX MPUMET MaCCaXHPOB, KOTOPHIX OH BE3
13 mapra 2004 rona. IlepBblii 3adBUTENL Takke OTMETWIN, yTo 19 Mapra
2004 roma COTPYAHMKA MWJIMIMH 3ajepxkanu r-Ha K. 3a mpeObiBaHue
B HETPE3BOM COCTOSIHMM. B Xojae mocienyromero JIMYHOrO JOCMOTpa
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r-uaK., y Hero Ob1 HalJeH TMaKeT BEIIECTBA «PACTUTEIHLHOTO
MPOUCXOXKACHUS», W OH ObUT 3agepkadH. VMeHHO BO Bpemsi €ro
aIMUHHUCTPATUBHOTO 3aJiepXKaHUsl OH «BCIIOMHIUI» HEKOTOphbIe OOIIHe
MPUMETHI OJIHOTO U3 CBOMX MaccakupoB. llepBrlil 3asBuTENb cocnalicsd Ha
OIpEIETICHHbIE CTPaHULBl B MaTepHalIax Jieja, rae UUTUPYIOTCA MTOKa3aHUs
r-ua K., KoTopslil 3asBUJ B CyJie, UTO «pa3HULIA MEXY TEMHU, KOTO sI BO3HII
[13 mapTa 2004 roxa] u moACYyIUMBIMH CYIIIECTBEHHAS», U YTO CJIE0BATEIb
BHEC HEMPaBAMWBYIO HH(OPMAIMIO B IMIPOTOKOJI €ro JOMpoca BO BpEeMs
JOCy1€0HOTO CIIEACTBUS. 3asiBUTEIb TaKXKe YTBEP)KIal, YTO B MaTepHaliax
Jielia UIMEETCs 3amuch (CIeaHHas TEXHHUECKUM 3KCIIEPTOM) ero Oeceibl ¢
r-oom K., kotopas coctosuiack B 2006 roay (mo-BHAMMOMY, B TOT MEPUO,
KOT'Jla TIEPBBIN 3asBUTENh ObLT HA CBOOOME), B KOTOpol T-H K. 3asBwi, 4To
MUJIMIMS 3aCTaBHJIa €r0 CBUJCTENHLCTBOBATh MPOTHB OOBHUHSEMBIX O]
yrpo30ii OOBHHHTH €ro caMoro B yowiicTBe T-ku M., 9TO HApKOTHUKH OBLTH
eMy oAOpOIIEHBI, U UTO OH JjaJl OOBUHUTEIbHBIC TOKA3aHUsl, HAXOASICh MO/
ctpaxeil B UBC. IlepBslii 3asgBuUTENb MOAUYEPKHYI, yTO I'-H K. npusHancs B
Cylle, YTO OH JIEWCTBUTENILHO BcTpeyascs ¢ HuUM B 2006 roay, m 4To HX
pasroBop Mor ObITh 3amucaH. OH TakXe >KaJoBajCs, YTO, XOTS 3alluTa
npITajach  JOOUTHCS — NPOCIYIIMBaHMS B CyAeOHOM  3acelaHHH
BBILICYIIOMSHYTOM ayauo3anucu U jomnpoca r-Ha K. B 3ToM cBf3M, Cyn
NepBOM WHCTAHIIMM OTKJIOHWJI O9TO XOoJaTaiicTBO 0e3 Kakux-iubo
o0bsAcHeHMII. B KkaccammoHHOM »KajjoOe¢ TakkKe OTMEYalloch, 4YTO B
Marepuanax Jena COAEPKUTCS KOMMS MOCTAHOBJIEHUs cienoBarens oT 31
asrycra 2004 roma o0 oTka3e B BO3OYXIECHHH YroJIOBHOTO [eia B
otHomieHuu T-Ha K. 6e3 cchUIKM Ha Kakue-TuOO MOJO0KEHUs YTOJIOBHOTO
KoZeKca — (PaKT, KOTOPKIH, IO YTBEPKICHUIO MIEPBOTO 3asiBUTENS, TaK U HE
OBLIT OIIEHEH.

113. 20 mapra 2008 roma BepXoBHBIM CyJ OCTaBWJI B CHIIC MPUTOBOP
B OTHOLIEHUH TiepBoro 3asButenss. Cyla, B OCHOBHOM, CChbUIAJICS Ha
MIPU3HAHUS 3asIBUTEINS, CACJIaHHBIE B XOJIe JOCYJACOHOTO CJIEICTBHS, B TOM
yycie B MPUCYTCTBUM €ro aJBOKara, KOTOpble, [0 MHEHHUIO CY]a,
MOATBEPXKIATUCH JPYTUMH JIOKa3aTeNbCTBAMU 10 Jeny. YTo Kacaercs
YTBEPXKJICHUI TEpPBOTrO 3asBUTENS, YTO OH TMOJBEPICS KECTOKOMY
oOpalieHu0 B MWJIHMIMH, CyJ OTMETHJI, YTO OH H3Yy4WJ BHUCO3AIUCH
CIEICTBEHHBIX JEWCTBUH M  YCTAaHOBWJ, 4YTO 3asABUTENb  J1aBall
MpPU3HATENbHBIE TOKa3aHUsl CBOOOJAHO W HENMPHUHYXKIEHHO, U YTO Ha €ro
Tene He ObUIO HUKAaKuX MOBpexaAeHuil. Kpome TOro, B COOTBETCTBUU
C YIIOMSIHYTHIM BBIIIIE ONpeesieHneM BepXxoBHOro cy/ia, mepBhIi 3asBUTEIb
«HM pa3y HE yKa3blBaJl HA KOHKPETHBIX JIML, KOTOPbIE MPUMEHSIIA K HEMY
du3nYecKoe IaBIEHHWE» M YTO «HA BOIMPOCHI, KaK OH CeOs 4YyBCTBYET,
oTBe4as, 4Tto xopomo». Cya cuen, 4YTO BCe JMLA, MPUYACTHBIE
K PacCiIeIOBaHHIO YTBEPKACHUHN 3asBUTENS O )KECTOKOM OOpaIleHUH, ObLTH
JIOTIPOIIIEHBI B X0OJIe CYAeOHOTO pa3OupaTrenbCTBa, U BCE COOTBETCTBYIOIIUE
MEJUITMHCKUE CIpaBKU ObUTM M3Yy4eHBl. B CcBeTe BCero BBIMIECKa3aHHOTO,
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Cyl TpHU3HAI Kajo0y Ha  JKECTOKOE  OOpalleHHe  IMOJHOCTHIO
HEO0OOCHOBAHHOM.

114. Yro kacaercs moka3aHuii cBuaetens r-Ha K., BepxoBHBIN cyn
OTMETHUJI, YTO «OH OBLJI HEOJTHOKPATHO JOIMPOIIEH, KaK B X0Je J0Cyne0HOr0
CJICICTBUS, TaK M B CyAcOHOM 3aceJaHWuW», U YTO OH ONO3HAaJ IEPBOTO
3asBUTENs «0e3 konebanuiiy. Kpome Toro, Cya OTMETHII:

«JlaHHBIX, KOTOpBIE OBl CBUJECTEILCTBOBAJIIM O IIPUMEHEHHH MTPABOOXPAHUTEILHBIMH
OpraHaMH HEJI03BOJICHHBIX METOJIOB K JaHHOMY CBHUJETEIIO CYJIOM HE YCTaHOBJIEHO,
a IM09TOMY €ro IOKa3aHUs OOOCHOBAaHHO IIOJIOKEHBI B OCHOBY OOBHHHTEIBEHOTO
IIPUTOBOPAY.

C. dakThl, KacawIiluecs BTOPOi 3asiBUTeJIbHHUIIbI

115. Bropas 3asButenbHHIla paborana Ha ¢adbpuke, MpUHAICKAIEH
ceMbe kepTBbl. B koHme mas 2004 roma oHa Oblla B BOCBMOM MeECSIIE
OEpEeMEHHOCTH.

116. 21 mas 2004 roma, mpumepHo B 16 4acoB, BTOpas 3asBUTEIbHHIIA
HaXOJWJIach Ha padoTe. MeHemKep MOMPOCHIT €€ 3alTH ISl Pa3roBopa Io
paboTe, U 1Ba COTPYAHHUKA MHJIMIUU B HITATCKOM, KaK yTBep:kaaercs, 0e3
KaKux-1u00 OOBSCHEHUH W, HE TO3BOJUB €W TEpeoaeThcs M3 padoduei
OJIeX/1bl B 00BIUHYIO, HocTaBwin ee B KOro-3anannerii otaen Muaumuu. Tam
BTOPYIO 3aSIBUTCIILHUILY OTBEIIH B KAOWHET, TJIe, 110 €€ CI0BaM, ObLIO OYCHB
xono1H0. COTpYIHUKY MUJIMIIMH, a TAaK)Ke BJOBell I->ku U., KOTOPBIN Takxke
MPUCYTCTBOBAJI B OTACICHUU MIUIMIIUH, SIKOOBI KpUYAId Ha HEe, YIPOKaIu
ell muieHueM cBoOOIbI M TOJIKAJIM €€ B CIIMHY, IPUHYKIas AaTh MOKa3aHHUs
MIPOTHUB €€ MYXKa.

117. Bropas 3asBUTEIbHULIA HAMKCAJIa, YTO B MOMEHT YOUNCTBa ee MyXK
(mepBbIii 3asiBUTEIB) OBUT BMECTE C HE JIOMa.

118. ITocne mompoca, KOTOPBIA AJMUICS OKOJIO YETHIPEX 4YacoB, BTOPYIO
3aSBUTEIHHUILY OTBE3JM OOpaTHO Ha 3aBojA. Eil MpUIIIOCH IMOM0XIATh
HEKOTOpPOE BpeMs, MOKa €l OTKPBUIU JBEPb, M OHA CMOTJA MEPEOAEThCS
B CBOIO OJICXK]TY.

119.22 wmas 2004 roma BTOpas 3asBUTEIBHHUIIA I[OJaNa >KAIOO0Y
B IIPOKYpATypy OTHOCUTENIbHO HE3aKOHHOCTHU ee 3ajepkanus 21 mas 2004
roja.

120. 11 wurons 2004 roma mpokypaTypa Hammcaiza €i, 9ToO MWJIALUS He
HapyIIUia YroJOBHO-TIPOIECCYaTbHOE 3aKOHOAATEIhCTBO.
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Il.  COOTBETCTBVIOLIEE HAIIMOHAJIbBHOE 3AKOHOJATEJIb-
CTBO U IIPAKTHUKA, JENCTBOBABIIHME B TO BPEM

A. Koncrutrynus Ykpaunsl 1996 roga

121. Craren 28 u 29 KoHCTUTYIHMH, NPUMEHHUMBIE B JIaHHOM CIyd4ae,
npeaycMaTpUBAIOT:

Cratbs 28
Kaxxnplil nMeeT npaBo Ha yBaXKEHHE €ro JOCTOMHCTBA.

Hukro He MOXKeT OBITH MNOABCPTHYT IIbITKAM, KCCTOKOMY, 6GC‘IGHOB€‘IHOMY W
YHUKAOMEMy €ro JOCTOUHCTBO O6paH.[€HI/IIO 100 HaKa3aHMIO. ..

Cratbs 29
Kaxp1ii yenoBeK UMeeT MpaBo Ha CBOOOIY U JTMIHYIO HEPUKOCHOBEHHOCTb.

HukTto He MOXeET OBITh apecTOBaH HJIU COJCPKATHCA IMOJ CTPaKeill MHAa4Ye Kak Mo
MOTHUBHUPOBAHHOMY pEUICHHIO CyJa M TOJbKO HAa OCHOBAaHUAX M B TMOPSIKE,
YCTaHOBJICHHBIX 3aKOHOM.

B cnydae HEOTIIOXHON HEOOXOAMMOCTH NPEAOTBPATHTH IIPECTYIUICHHE WM €T0
npeceyb YIMOJIHOMOYCHHBIC Ha TO 3aKOHOM OpraHbl MOT'YT NPUMEHUTH COACPKAHUC
JHMIA TOJ CTpaked B KayecTBE BPEMEHHON Mepbl NpecedyeHus, 0OOCHOBaHHOCTh
KOTOpOH B TEUEHHE CEMHICCATH [BYX 4YacOB JO/DKHA OBITH HPOBEpPEHa CyIOM.
3ajep)kaHHOE JIMIIO HEMEUICHHO OCBOOOXKIAeTCS, €CJIM B TEUCHNE CEMHICCATH ABYX
YacoB C MOMEHTA 3aJIepKaHHsl MY HE BPyYEHO MOTHBHPOBAHHOE PEIICHUE Cy/ia O €ro
COJIEp)KaHNH T10]] CTPaXKeH.

KaxnoMy apecToBaHHOMY WJIM 33Jep’KaHHOMY JOJDKHO OBITh Oe30TiaraTeibHO
coOOIIEHO O MOTHBAaX apecTa WIU 3aJepXKaHHs, pPa3bsCHEHbl €ro IpaBa H
IPEAOCTaBIEeHa BO3MOXKHOCTb C MOMEHTa 3ajiepiKaHUsl 3alluINaTh ceds JHMYHO U
II0JIF30BATHCS TPABOBOI MOMOIIIBIO 3ALTUTHHKA.

Kaxnprii 3amepxaHHBIl UMeeT NpaBo B mMo0oe BpeMs 00XaloBaTh B CyJIe CBOE
3ajiepKaHHUE.

00 apecTte WM 3a[epKAHUN YEJIOBEKA JOJDKHO OBITh HE3aMEIUIUTEIILHO COOOIIECHO
POJICTBEHHUKAM apeCTOBAHHOTO WITH 33JICPIKAHHOTO.

122. Crateu 59 u 63, kacaronuecs rmpaBa Ha IPaBOBYIO TTOMOIIb U IpaBa
HE CBHJICTEIHCTBOBAThH MPOTUB CAMOT0 ce0s, MOKHO HAWTH B PEIICHUH OT
19 ¢espans 2009 roga mo gemry Shabelnik v. Ukraine (no. 16404/03, § 25).
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B. Yrogosusiii kogaexc 2001 roga

123. Crares 115 mpemycMaTpuBaeT JHIIEHHE CBOOOBI HA CPOK OT CEMHU
N0 TATHAAUATH JIET 332 YMBIIUICHHOEC YOWWCTBO W JIMIIEHUE CBOOOIBI Ha
CPOK OT JECSATH IO MATHAALATH JIET WJIM TOXKU3HEHHO 32 YMBIIUICHHOE
yOMHCTBO M3 KOPBICTHBIX TOOYXKICHHH W/WIM COBEPIICHHOE IO
MpeBAPUTEILHOMY CTOBOPY TPYIIIION JIUII.

124. Cratess 121 nmnpemycmaTpuBaeT HaKa3aHWE 3a YMBIIUICHHOE
NPUYMHEHUE TSDKKUX TEIIECHBIX TOBPEXKICHUH, TIOBIEKIIUX CMEPTh
MIOTEPIICBIIETO, B BUJIC JIMIICHUSI CBOOOIBI HA CPOK OT CEMH JIO JCCSTH JIET.

125. B cootBeTcTBUU C MyHKTOM 4 cTatbu 187 pa306oii, coBepIIeHHBIN 1O
NpeBapUTEIILHOMY ~ CTOBOPY TPYNIOW JIMIl JUOO B  COYCTAaHUM
C IPUYMHCHUEM TSDKKOTO Bpela 3/I0pPOBBIO, HAKa3bIBACTCS JIMIICHUEM
CBOOOJBI HA CPOK OT BOCBMH JIO MATHAALATH JIET ¢ KOH(pUCKaruen
UMYIIECTRA.

126. ITyukr 1 ctatbu 263 npemycMaTpuBaeT JUIIEHHE CBOOOBI HA CPOK
OT JIBYX JIO TISITH JIET 32 HE3aKOHHOE XPaHEHUE U HCITOJIb30BAHHUE OPYIKHUS.

127. B cooTBeTcTBHM CO cTaThel 371 3aBeIoMO HE3aKOHHOE 3a/IepyKaHUe
WM apecT SBJISETCS MPECTYIUICHHEM, HAKa3yeMbIM JIMIIEHUEM CBOOOIBI Ha
CPOK JIO TISITH JIET.

C. Koaexc 00 agMHUHHCTPATHBHBIX NpaBoHapyleHusx 1984 roga

128. Cratps 44 3ampemaeT HE3aKOHHOE MPOHM3BOJCTBO, MPUOOpETEHUE,
XpaHEHHe, TEePEeBO3KY, IEPEChUIKY HAPKOTUYECKUX  CPEICTB  WJIH
MICUXOTPOITHBIX BELIECTB O€3 IeJIH cObITa B HEOOJIBIINX pa3Mepax.

129. Crares 263 mpemycMaTpuBaeT aJMHHHACTPATHBHOE 3a/iepKaHHe 3a
a/IMUHUCTPAaTUBHOE IPAaBOHAPYILIEHHE Ha CPOK He Oojee Tpex YacosB.
B HUCKITIOUMTENBHBIX  ClTydasiX, MPETyCMOTPEHHBIX 3aKOHOJATEILCTBOM,
MPOJOKUTETFHOCTh  aIMUHUCTPATUBHOTO  3aJep>KaHUS MOXET ObITh
Oompme. Jluma, momo3peBacMble B MPABOHAPYIIEHUSX, CBS3aHHBIX
C HAPKOTUKAaMHU, MOTYT OBITh 3aJepKaHbl Ha CPOK 1O TPEX YacoB IS
COCTAaBJIGHUS  TMPOTOKOJA O  MpaBOHApymleHWH. Eciam  JIUYHOCTH
MOJ03PEBAEMOI0 HE YCTAHOBJIEHa, JIMOO €ClIM €cTb HEOOXOJUMOCTb
MEIUIIUHCKOTO OOCIICIOBAaHUSI WJIM yTOYHEHHS OOCTOSTENBCTB, IPH
KOTOPBIX OBUIM NMPHOOpPETEHbl HAPKOTUKH, JIMOO eciu TpedyeTcs MpOBECTH
aHaJIN3 HApKOTHKA, aJIMUHUCTPATHBHOE 3aJIEPKAHUE MOXKET OBITh MPOJICHO
JI0 TpeX THEH Mpu yCIOBUU YBEIOMIIEHHS IPOKYpOpa, MM JI0 JIeCSATH JHEH
— NP HAJWYUHM CAHKIMU MPOKYpOpa W €CIH JIMYHOCThH MPABOHAPYITUTEIS
HE YCTaHOBJICHA.
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D. ¥Yrogosno-npoueccyanabnblii koaeke (YIIK) 1960 roaa

130. [TonoxxeHusi, Kacaromuecs NPUMEHEHUS MeEp MPECceYeHHus H HX
(GOpMBI, CPOKOB MPEIBAPUTEIBHOTO 3aKIIOYCHUS, a TaK)Ke OCHOBAHUU H
HpoLEAYphl  3aJep)KaHUsl OpraHoM JI03HaHWs (B JaHHOM  Cilydae
clIeZioBaTeNIeM), MOXHO HalTH B pernenuu o aeay Molodorych v. Ukraine
judgment, no. 2161/02, §§ 56-58, 28 October 2010.

131. [Tonoxkenus, Kacarouiecss BO30Y)KICHHS YrOJOBHOTO Jelia |
paccieioBaHus TPECTYIJICHUH, MOXKHO HAWTH B pemieHUH OT 27 HOsIOps
2008 roma mo memy Spinov v. Ukraine (no. 34331/03, § 33).

132. B cooTBeTCcTBHH €O cTaThel 23-2, eciiu CyA 0OHAPYKUI HapyLICHUE
3aKOHa W/WJIM TpaB TpaxaaH B XoOJe JO3HaHUS WIM JOCyIeOHOro
CJIEZICTBHUSA, TUOO BO BpEMsI PaCCMOTPEHHS JeJia B HIKECTOSIIEM CYAE, CYA
NPUHUMAET YaCTHOE MOCTAHOBIICHHE, B KOTOPOM OH OOpaIlllaeT BHHUMaHUE
COOTBETCTBYIOIIMX OpPraHOB HAa YCTAHOBJICHHBIE (DaKTBl W TOPYYaeT UM
NPUHATH ONpPEICIICHHBIE MEPhl JIJIs WCIpaBlieHUs cuTyanuu. Hempuusrtue
HEOOXOIUMBIX MEp CUHTACTCS aJIMUHUCTPATUBHBIM PABOHAPYIIICHUCM.

133. Cratps 45 MpeayCMaTpUBaET, 4TO FOPHUINYECKOE
NPEJCTaBUTEIILCTBO B XOJI€ paccielOBaHMs, MPEIBAPUTEILHOTO CIEICTBHSA
U CcyneOHOro pa3OMpaTeNbCTBA B CyJIE NEPBOM HWHCTAHIMH SIBJISCTCS
00s3aTeNbHBIM, ©CJIM, B YaCTHOCTH, BO3MOXHO HaKa3aHHUE B BHIC
MOXXKU3HCHHOTO 3aKitoueHus. Kpome Toro, crathsi IJIACHT, YTO B 3TOM
cllydae HOPUAMYECKOE NPEACTaBUTEILCTBO JOJDKHO OBITH 00ECredeHo
C MOMCHTA 3aJICP)KaHus JIUIA WK MPEIbSIBICHUS €My OOBHHEHHUS.

134. Cratest 97 00s3bIBacT TPOKYPOPOB, ClEIOBATENICH, OpraHbI
JIO3HAHUSI U Cy/Ied NMPUHUMATh 3asBIICHHS WJIA COOOINECHUS OTHOCHTEIBHO
COBEPIIICHHBIX WJIH TOTOBSIIUXCSI MPECTYILICHUH, B TOM YHCIIE B CIydasXx,
KOTOpBIE HE OTHOCITCS K MX KOMIIETEHIIMH, M TPUHSATH, B TPEXJIHEBHBII
CPOK, OJHO W3 cieayromux pemieHuii: (1) 0 BO30YXICHHH YTrOJIOBHOTO
nena; (2) 06 oTkase B BO30YKICHUHU yrojoBHOTO nena; win (3) o mepemaue
3asBIICHUST WJIM COOOIIEHWsI sl JaJbHEHIIEro pacCMOTPEHHUs B
COOTBETCTBUU C IOPUCAUKITUEH.

135. CornacHo mynktam 2 um 4 crarem 155, nmma, 3akirO4eHHBIE O]
CTpaxy, COJEp)KaTcs B CleACTBeHHBIX u3ojstopax (CHU30, Bxomsmux B
YrOJIOBHO-HCIIOJHUTEIBHYIO CHCTEMY). B HCKIIOUMTENBHBIX CIydasX OHH
MOTYT TaK)K€ HAXOAUTHCA B U30JIATOpax BpeMeHHoro coaepxanus (UBC,
BXOJSIINX B MHOPACTPYKTYPY MHJIHIMH), HO B TEUYeHHE HEe 0ojiee Tpex
nuei. Eciu mepeBon B CU30 HEBO3MOXXKHO 00€CHEeUUTh B YHOMSHYTHIM
CPOK H3-32 €r0 yIaJIeHHOCTH WJIH OTCYTCTBHUSI COOOIICHUS, 3a/epKaHHBIHI
MoxeT octaBatbesi B UBC Ha cpok 10 AecsTu AHEH.

136. B cootBerctBMM co crathedl 236-1, jkamoba Ha pemieHHe
cleIoBaTeNsl UM MPOKypopa 00 oTKa3e B BO3OYKIEHHUU YrOJIOBHOTO Jeja
MOJKET OBITh IOJ[aHA JIMIIOM, YbH HHTEPEChl OHO 3aTparuBaeT, B CyH IO
MECTY HaXO0XJICHUS COOTBETCTBYIOIIETO OpraHa WU JOKHOCTHOTO JIHIIA.
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137. o BHecenms mompaBok ot 21 wurons 2001 roma, crates 244
npelycMaTpuBaia, 4YTO B PEIMICHUH Cyda, HPUHATOM B  paMKax
IPEIBAPUTEIILHOTO CAYIIaHUs, JOKHBI YKA3bIBATHCS MPUIMHBI H3MCHCHHS
MEpbl  MPECCUCHUs. BBINICYIOMSHYTBIE IONPAaBKH OTMEHWIA  3TO
nonokenne. Crates 237, B pelakiuu, JCHCTBOBABIICH B TO BpeMms,
00s13bIBaIA CYJIBIO cyna nepBou MHCTaHIUN paccMoTpeTh
B IIPEJIBAPUTEIILHOM 3aceJaHhKM, B YaCTHOCTH, BOMPOC, HMECIOTCS JIH
OCHOBaHUS JJI1 U3MEHEHH S, OTMEHBI UJIU IIPUMEHEHUS MEPhI MPECCUCHUSI.

138. B cootBerctBun ¢ myHktoM 1 crarbum 370, CyIIeCTBEHHBIMU
HAPYIICHUSMH YTOJIOBHO-TIPOIIECCYAILHOTO 3aKOHOJIATEbCTBA SIBIISTFOTCS
(bakTopbl, KOTOPBIC MPEMATCTBYIOT WM MOTYT MPENATCTBOBATh CYy TOJHO
U THIATEIHHO HW3YYHTHh JEJI0 U MPHUHATh 3aKOHHOE, OOOCHOBaHHOE U
cnpaBeiuBoe perieHue. [IyHKT 2 HacToOslIed CTaThd  YIOMHHAET
HapyIICHUE MpaBa OOBUHSAEMOrO Ha 3aIUTy, a TAKXKE HAPYIICHHUE TPaBUI
TEPPUTOPUATBHON FOPUCIUKIIMK B KA4YeCTBE CYIIECCTBCHHBIX HAPYIICHUH,
KOTOPBIC CITY)KaT OCHOBAHUEM JUISi OTMEHBI CYACOHOTO pEIIeHUs B JIIOOOM
ciy4ae (TO €CTh, HE3aBUCHMO OT TOTO, OBUIH JIM BBIMOJHEHBI TPEOOBAHUS
nyHkTa 1).

E. I'pa:xknancko-npoueccyajbHblil kogeke 1963 rona

139. I'maBa 31-A Kopmekca kacaercs >Xajo0 B OTHOLICHHH pPEIICHHIA,
JNEHCTBUH WM Oe3[CHCTBUS TOCYJAAPCTBCHHBIX OPraHOB W OPraHOB
MECTHOT'O CaMOYIIPABJICHHUS, a TAKKE WX JIOJDKHOCTHBIX JIHIl. B gacTHOCTH,
crathg 248-1 Konmekca riacut, 4To JrOOOM, KTO CUMTAET, YTO €r0 HIIH €€
npaBa W CBOOOABI OBUTM HAPYIICHBI PENICHUSIMH, JEHCTBUAMU WU
Oe3neiicTBeM TOCYHapCTBEHHOTO OpraHa, IOPUAMYECKOTO JIHMIA WU
JOJKHOCTHOTO JIUTIA, MOYKET MOJIaTh Kallo0y B CY/I.

F. 3akon Yxkpaunbl «0 nopsake BO3MeIlleHU s Bpena,
NPUYNHEHHOT0 I'PAKIAHMHY HE3AKOHHBLIMU AeCTBUSIMHI OPraHOB
AO03HAHHUSA, NPEIBAPUTEIBHOIO CJIeICTBHSA, POKYPATYPHI U CyAa»
(«3aKoH 0 BO3MEIIEHUN»)

140. Crateu 1 u 2 (mo BHeceHnus usMmeHeHuit 1 gexabps 2005 roxma)
MOXXHO HAWTH B CIEAYIONMX pEIICHHUSX, COOTBETCTBeHHO: Kobtsev
v. Ukraine (no. 7324/02, § 35, 4 April 2006) u Afanasyev v. Ukraine
(no. 38722/02, § 52, 5 April 2005).

141. B CcoOTBeTCTBMHM ¢ TIONpaBKaMH, BHECEHHbIMH B 3aKOH O
Bo3Mmemennn 1 nmexabps 2005 roma, B mepedeHb ClydaeB, KOTJa MOXKET
BO3HUKHYTH MPAaBO Ha BO3MEIIEHUE, ObLI T00ABIICH CIEIYIOIINIA TyHKT:

(((1-1) €CJIM... HCE3aKOHHOCTb 3aKIIOYUYCHHA 1[OA CTpaXKy H COACPKAHUA TIOJ
CTpameﬁ... ObLIa YCTaHOBJICHA PCEHICHHUEM HWIIKM JAPYTr'UM IMOCTAHOBJICHHUEM CYyJa (3a
HUCKIIIOUCHHUEM peH.IeHI/Iﬁ 0 nepeaavc aej Ha JOMOJHUTECIBHOC paCCJ’IeI[OBaHI/Ie)».
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G. Boigep:xkku U3 otyera YmnoJHoMoueHHOro BepxoBHoii Paabl
Ykpaunbl o npaBaM 4ejaoBeka (omoyacmena) 3a 2004-2005 roabt

142. CooTBETCTBYIOIINE BBIICP)KKH W3 TJaBHI 4.4 TacsT:

«Bo BpeMs mnpeObIBaHHMS B OTICACHUSAX MWIMIUH, 33JCPKAHHBIE OCOOEHHO
MIOJIBEPKEHBI PUCKY CTATh KEPTBAMH N30MEHUN MM YHIDKCHHH. . .

B kaxznoMm exXeroiHoMm oT4eTe YIOJIHOMOUYEHHBIH MOMAYEPKUBAET, YTO COTPYAHUKHU
MIPaBOOXPAHUTEIBHBIX OPraHOB CHUCTEMATHYECKH IMOJBEPrar0T  3a/ep’KaHHBIX
MBITKAM. ..

YII0JIHOMOYEHHBIE HEOJHOKPAaTHO OTMEYad, YTO OJHOM K3 OCHOBHBIX MPUYMH
NPUMEHEHHUST HACWIIMS COTPYAHHMKAMH MWIMIMU SIBISETCS TO, 4YTO YPOBEHb
paCKpLIBaeMOCTI/I HpeCTyHHeHHﬁ 0OCTacTCsd OCHOBHBLIM HpeJlMeTOM OTYCTHOCTHU O
pe3ynLTaTax JCATCIIBbHOCTH. MI/IJ’II/IIII/IH aocTturact HCO6XO]II/IMOFO ypOBHH
paCKpLIBaeMOCTI/I, IIbITass HCBUHHBIX J'IIOI[CIZ. I/I JaHHBIC, HOZ[TBep)KZ[aIOHII/IC 3TO,
BBI3BIBAIOT CEPHE3HYIO TPEBOTY...

Crenytoluee siBjieHHE ObUIO OTMEUYEHO B MPOILIOM U MO-TIPEXKHEMY OCTAeTCs B CHJIE.
Jns Toro dToOBl TPOBEPUTH, MNPUYACTEH I HYEIOBEK K IPECTYIUICHUIO, OH
MTOMeEIIaeTcsl TOJ aIMHUHHUCTPATHUBHBIN apecT Ha C(paOpHMKOBAHHBIX OCHOBAaHUSIX H
MOJIBEPracTCs TMBITKAM C IIENBI0 CIOMHUTH €r0 BONIO W 3aCTaBUTh IPHU3HATHCS B
COBEpIICHUH TMPECTyIUIeHHsA. VIMEHHO B 3TOT TEpPHOA 3aJepKaHHBIA 0COOECHHO
CePbE3HO PHUCKYET IOTEPSATh JKU3Hb WM CTaTh WHBAIHIOM, a TAaKXKE ITOJBEPracTcs
HEBBLIHOCUMBIM YHUKESHHSIM U MTOTEPE COOCTBEHHOTO JJOCTOMHCTBA. ..

1. COOTBETCTBYIOIIME MEX/IYHAPO/IHBIE JIOKYMEHTbI

143. CootBercTBytome Boeiaepx K u3 gokiana KIIIT ykpamHCcKOMY
NPaBUTENILCTBY O BHM3UTE B YKpauHy, mnpoBeaeHHOM 9-21 oktabps 2005
roga [CPT/Inf (2007) 22], rnacsrt:

«.

15. Co Bpemenu mnepBoro Bm3ura KIIII B VYkpauHy, obpamieHue ¢ IJIHI[AMH,
JIMIICHHBIMH CBO6OI[I)I, CO CTOpPOHBI COTPYAHHUKOB OpPraHOB BHYTPEHHUX JECJI
BBI3BIBAJIO OYEHb Cephe3HyI0 03aboueHHOCTh. Busut 2005 roxa mokaszan Heboubloe
yYMEHbBIICHUE MAacIITabOB JKECTOKOTO OOpalleHHs, XOTs U HEJ0CTAaTOYHOE sl TOTO,
4yToObl pa3BesATh 03a004eHHOCTh Kommurera. J[IeHCTBUTENbHO, B XOA€ BHU3HTA
2005 roxa, neneranus Komurera monydniia 3HaYUTENEHOE KOJMYESCTBO YTBEPHKICHUM
0 TpeIHaMEepPEeHHOM JKECTOKOM (U3MYECKOM OOpallleHuH C 3afepKaHHbIMH |...]
CO CTOPOHBI ONEPAaTHBHBIX COTPYJHUKOB, B YaCTHOCTH, B XOJE IIEPBOrO JOIpPOCa
B PaifOHHBIX OTHENICHUSAX MUIULUH C LEJbI0 MOJYYeHHUs NPU3HAHUHA B COBEPIICHUH
YIOJIOBHBIX  IPECTYIUICHWH, 3a KOTOpbIe JMIA OBUIM  3aJepiKaHbl, WU
JIOTIOJIHUTENLHBIX TPU3HAHMIM, KacCaroUIMXCs HEPACKPHITHIX MPECTYIUIEHHMA. |[...]
B HEKOTOpBIX Cilydasix, TSDKECTh MPEIIOJIaraeMOro »eCTOKOro OOpalieHus — Win
COYCTAaHHUA HCCKOJIBKHX BHIOB )KECTOKOI'O o6pameHm{ — ObLIa TaKOBa, 4TO €0 MOXKHO
OBLIO paccMaTpuBaTh KaK IIbITKH.
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18. B cBete BBIBOJIOB aerneraiuu, KoMUTeT HE UMEET JAPYroro BeIOOpa, KPOME Kak
MIOBTOPUTH BBIBOIbI, U3JIOKEHHBIE UM B MyHKTe 20 oTuera o mocemenuu 2002 ropa.
Celiuac, Tpu roja cmycTs, KoMuTeT BBIHYXIEH 3asBUTh, YTO JIHIA, JIMIICHHbIE
CcBOOONBI  COTPYAHMKAMH  BHYTPEHHHX JIe, TO-TPEKHEMY  IOJBEPraroTCs
3HAUUTEJIBHOMY PHCKY CTaTh JKEPTBAMHU 3>KECTOKOTO oOpaineHusi (B OTAEIBHBIX
Cllydasix, Cephe3HbIX (JOPM KECTOKOro 00paIIeHHs/IBITOK) CO CTOPOHBI OMEPATUBHBIX
COTPYIOHHUKOB, B YaCTHOCTH, BO BPEMS IOTIPOCOBY.

I[TPABO

l. 3ASBJIEHHBIE HAPYHIEHUA CTATbBM 3 KOHBEHIMU
B OTHOIIEHWH ITEPBOI'O 3AABUTEJIA

144, IlepBblii 3asBUTENb HKAJOBAJICSH, YTO OH IOJBEPICsS IbITKAM
B OTACNCHUSX MWIMLMU U HALMOHAJIbHBIE OpPraHbl HE PACCIENOBAIM €ro
*ao0bl. OH coclazcs Ha ctaThio 3 KoHBeHIMH, KOTOpas TIIaCHT:

«HukTto He m0mKeH MOoABEPTaThCd HHU NbITKaM, HU 6eC‘I€HOBe'-IHOMy HUJIn
YHUXKAOMEMY TOCTOMHCTBO O6paHleHI/IIO WJIX HAKA3aHUIO».

A. IlpuemiieMocTh

145. Cyn otmedaer, 4TO 3TH >KajJoObl HE SIBJISIOTCS OTKPOBEHHO
HE0OOCHOBaHHBIME 110 cMbIcy ctatbu 35 § 3(a) Kousenuuu. Kpome Toro,
Cyn oTmedaer, 4TO OHM HE SIBISIOTCS HENPHEMIIEMBIMH U TI0 JAPYTHM
OCHOBaHUAM. [103TOMY OHHU JAOJKHBI OBITH TPU3HAHBI TPUEMIIEMBIMH.

B. CymecrtBo aena

1. 3asaenennoe scecmoxoe 06pau4€Hue

(a) AprymeHTsl cTopoH

146. TlepBbIii 3asBUTENL YTBEPHKIAd, YTO B OTICIICHUHW MUWJIHMIIMA €TrO
MBITATN AJIEKTPUUYECKUM TOKOM. CChUIasICh Ha MEAUIIMHCKHUE 3aKITIOUYCHUS
or 24 mas u 10 wumions 2004 roma u BeBOABI lllemeroBckoro cyna
B nnocta”oBieHuu oT 10 urons 2006 roga, oH MOAYEPKHYII, YTO MOJTYUECHHUE
UM TEJIECHBIX MOBPEXKIACHUI BO BPEMSI HAXOXKACHUS B OTIACICHUN MIJIUIIAN
SIBJISICTCSL YCTaHOBJICHHBIM (pakToM. IlepBbIil 3asBUTEIb TAaK)KE yTBEpIXKAal,
YTO XOTS BJIACTH OTPHUIIAIOT, YTO K HEMY MPUMEHSUICS JIEKTPUUECKHHN TOK,
OHM HE CMOIJIM JIaTh HHMKAaKOro IIPaBJONOAOOHOTO  OOBICHEHUS
O MPOUCXOXKIEHUU OTUX TOBpexXIeHud. Kpome ToOro, MeauImHCcKoe
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sakroueHue ot 29 uions 2005 roma, mMoATBEPKIAIOIIEE €ro KaloObl, HE
OBLIO OCITIOPEHO WJIH XOTS ObI TPOKOMMEHTHPOBAHO BIIACTSIMU.

147. [IpaBUTENBCTBO YTBEPIKIAAIO, YTO IEPBBIN 3asSBUTEIb HE JOKa3all
MIPaBIUBOCTh YTBEPXKJICHHUM O KCCTOKOM OOpalllCcHMH BHE Pa3yMHBIX
comHeHu. OHU OTMETHJIM, YTO OH HUKOT/Ia HE JKaJIOBAJICS MEAUIIUHCKOMY
nepconany wian aamuHuctpanuu XmenbHunkoro MBC wm CU30. Xots
MenuIHCcKue 3akiatoueHus ot 24 mas u 10 uronsa 2004 roga noaTBEepAWIIH,
YTO y TEPBOr0 3asABHUTEISI UMEIOTCS HEKOTOPHIC TEIIECHBIC IMOBPEKICHUS,
OHHM OIIPOBEPIIIM €r0 YTBEPXKJACHHS B OTHOIICHHUH WX TPOUCXOXKICHUS.
Kpome Toro, pgaHHble TpaBMbl OBLIM  KJIACCH(UIMPOBAHBI  KaK
He3HauuTeNbHbIe. B 11emoM, [IpaBUTENbCTBO CUUTACT, UTO KAITOOHI TIEPBOTO
3asBUTENS ObUIM JODKHBIM 00pa3oM MPOBEPEHBI HAIMOHAIBHBIMH CYyJaMH
B paMKaX CyJIeOHOr0 pacCMOTPEHHsS €ro Jeja, W ObUIM CIpPaBEIJIUBO
OTKJIOHEHBI KaK HEOOOCHOBAaHHEIE.

(b) Ouenxa Cyaa

148. Cyn moBtopsiet, uto craThsi 3 KOHBEHIIMM 3aKpeIUIsieT OCHOBHBIC
[EHHOCTH JIEMOKPATHUYECKOro OOIIECTBa B CTPaHaX, BXOMAAILIMX B COCTaB
CoBera EBpombl u cyMTaeTcs OJHUM H3 CaMbIX (yHIaMEHTAIbHBIX
nonoxenud KoHBeHIMHM, HE JONYCKAIOUIUM HHUKAaKMX OTCTYIICHUMN
(cM., cpenu mipouero, Selmouni v. France [GC], no. 25803/94, § 95, ECHR
1999-V). Ecin xanoba kacaercs 3toro monoxxenusi, Cya J0IDKeH MpOBECTH
0COOEHHO TIIATEIBPHOE PACCMOTPEHHUE, OCHOBBIBASICh HA BCEX MaTepUaiax,
npecTaBiICHHBIX cTopoHamu (cMm. Matyar v. Turkey, no. 23423/94, § 109,
21 February 2002, u Ulkii Ekinci v. Turkey, mo. 27602/95, § 136,
16 July 2002).

149. Tlpu ompeneneHuy, MOXHO M KOHKPETHYIO (PopMy KECTOKOTO
oOpamieHuss  KJIacCH(PUIMPOBAaTh KaK MBITKA, CIEAyeT yYUTHIBAThH
BOIUIOIIEHHOE B CTaThe 3 pa3IUuUe MEXKIY THM HOHSTHEM M TOHSITHEM
0ecyenoBeYHOr0 WIIM YHIDKAIOMIETO JOCTOMHCTBO oOpamienus. Kak yxe
OTMEYaJoCh B MPEIBLAYIINX PEUICHUSX, 3TH Pa3IH4yisi HMEIOT IIEJbI0
MaKCUMaJIbHO OCYIUTh 0CO00 JKeCcTOKHe (OpMBI  OECUYEIIOBEYHOTO
oOparieHusi, BBI3BIBAIOLIECTO cepbe3Hble cTpaganus (cM. lreland v. the
United Kingdom, 18 January 1978, § 167, Series A no. 25). B nononHenue
K TSDKECTH JKECTOKOTO OOpalieHus, B TBITKE CYLIECTBYET HJIEMEHT
NpeIHAMEPEHHOCTH, KaK 3T0 npeaycMoTpeno B KouBenmmm OpraHuzamuu
OObenuHeHHBIX  Hammii  mpoTHB  MBITOK W JAPYrHX  KECTOKHX,
0ecyeNnoBeYHBIX MJIM YHIDKAIONIMX JIOCTOMHCTBO BHJIOB OOpamieHus |
Haka3aHus, cTaThst 1 KOTOpOW MpeayCMaTpWUBAaeT, 4YTO TMBITKA — O3TO
YMBIIIICHHOE TPUYHMHEHUE CWIIBHOW OONHM WM CTpajaHus C MENblo, B
YaCTHOCTH, TOJNyYeHHs WHGOPMALUK, HaKa3aHUS WM 3alyTHBaHHS
(cm. Selmouni, ymomsinytoe Bbite, § 97; u Akkog v. Turkey, nos. 22947/93
and 22948/93, § 115, ECHR 2000-X). B pemenun mo gemy Selmouni,
yromsiHyToMy BbIie, CyJl MpHIIeN K BBIBOAY, YTO HEOOXOIMMEI Bce Ooree
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CTpOTHe CTaHAApPTHI B c(pepe 3almThl ITpaB YEIOBEKAa U OCHOBHBIX CBOOO/I,
HEH30€KHO TpeOyeTcst NpOSBIATH OOJbIIE TBEPAOCTH TPU OICHKE
HapymeHud (yHIaMEHTAIbHBIX IIEHHOCTEH IEMOKPATHYECKOTO OOIIeCcTBa
(§ 101).

150. Kak nHeomHokpaTtHO mocTtaHoBisLT Cyg, 3asBIEHUS O >KECTOKOM
oOpalieHud  JOJKHBI ~ OBITH  TOATBEPXKICHBI  COOTBETCTBYIOIIMMH
nokaszatenbcTBamMu. [lpu onenke mokazatenbcTB Cynn OOBIYHO MPUMEHSET
CTaHIApT  JOKa3blBaHUS  «BHE  pPAa3syMHBIX  COMHeHui».  Takue
JIOKa3aTelIbCTBA MOTYT CJIEJIOBaTh W3 COYETAHUS JOCTATOYHO CHIIBHBIX,
YeTKUX W COIIACYIOIIMXCS BBIBOJIOB HJIM TOJOOHBIX HEOMPOBEPHKUMBIX
npe3yminuii (akToB (cM., Kak Kiaccuueckuii mpumep, Ireland v. the United
Kingdom , ymomsinyToe Bbitie, § 161). B ciaydasx, koraa paccMaTpuBacMble
COOBITHSL HAXOMATCS, IIOJHOCTHI0O WM B 3HAYATEILHOH CTEIEHH,
B HCKJIFOYUTEIILHOM BEJICHUU BJIACTEH, HampuMep, B Jejax, KacCaolIUXCs
JUI, COJCPXKAIIUXCS TMOJ CTpaKed, B OTHOIICHHH IOBPEKICHHM,
MOJIYYCHHBIX BO BpEMSI TAKOTO COJCP)KaHUSI TOJA CTPaKel, BO3HHUKAET
cuibHas (hakTuuyeckas mpesymnius. B Takux cimyyasx Opemsi JOoKa3bIBaHHS
MOKET OBITh BO3JIO)KEHO Ha BJIACTH, KOTOPHIC JOJDKHBI TIPEIACTABHUTH
npapjonogodHoe U yoeaurenbHoe oObsicHeHue (cMm. Salman v. Turkey
[GC], no. 21986/93, § 100, ECHR 2000-VII).

151. BosBpamasce k (haktam Hactosmero aena, Cya oTMedaeT, uyTo JBe
CyIeOHO-MEIMIIMHCKUE JKCIepTu3bl, oT 24 mas u 10 wmions 2004 rona,
IPOBEJCHHBIE 110 TMOPYYEHHUIO CIIeOBaTeNs, BBIIBWIM Yy 3asSBUTEIS
TEJICCHBIC TOBPEXKACHUS, TPEICTABIAIONINE CO0OM OKOJO JIBaJllaTH
TOYCYHBIX TMOBPEKICHHA Ha O0EHX JIOJABDKKAX M (DHOJETOBBIA CHHSK Ha
Oenpe; mpu 3TOM OBUT CAENAH BBIBOJ, YTO OTH TIOBPEXKICHUS OBUIH
MONy4YeHbl B TO BpeMs, KOTJa 3asBUTENb HAXOAWICA TOJA CTpaxei
B MIJIMIIMU (CM. IYHKTHI 17 1 22 BhIIe). DTO HE OCAPUBAETCS CTOPOHAMHU.

152. B 1o xe Bpems, Cyn OTMETHJ, YTO CTOPOHBI Jadll pPa3IUYHBIC
OOBSCHEHHS TI0 TOBOAY MPOUCXOXKIEHUsI 3TUX moBpexacHui. C omHoOMH
CTOPOHBI, TEpPBBIA 3asBUTENb Jal TMOAPOOHBIE U TOCIEI0BaTENbHBIC
0OBSICHEHUS, TTOATBEPK/ICHHBIE BEIBOJAAMH YaCTHOU Cy/1€0HO-MEIUIIMHCKON
skcrniepTussl oT 29 urons 2005 roga (cM. myHKT 32 BbIlie), B COOTBETCTBUU
C KOTOPHIMU B OTJCICHUM MWIHIIMA K HEMY NMPUMEHSUIH JICKTPUICCKUI
ToK. C Ipyroil CTOPOHBI, BEpCHsl BIacTel MOAAEPKUBAETCA OQUIIHATHHBIMU
MEMUIIMHCKUMH 3aKiIroueHusIMu oT 24 mas u 10 urous 2004 roga o TOM, 4TO
paccMaTpuBaeMble TPaBMBbl «MOTJIM 00pa3oBaThCsi OT TYMBIX TBEPIBIX
MpeaAMETOBY), 0€3  Kakux-IM0O  JOTOJHUTENBHBIX  JeTaledl  Wiu
KOMMEHTApHUEB 10 MOBOAY 3aKIOUYEHUs SKcnepTussl oT 29 utons 2005 roaa,
XOTSI OHO OBUIO BKJIIOYEHO B MaTEpHalbl yrOJOBHOTO Jiejia IEePBOTO
3asiBUTEN (CM. MyHKTHI 17, 22 u 82 BhiIne).

153. Cyn He HaxomauT yOeAWTENbHBIM O0OBsICHeHUs [IpaBUTENbCTBA
OTHOCHUTEIIEHO TIPOUCXOXKIEHUSI TMOBpEeXKIAeHHUN 3asButens. OH Takxke He
COTJIACEeH C MX TOYKOM 3peHus, yTo TOT (haKT, 4TO NEPBBIM 3asBUTENb HE
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JKajoBaJics Ha kecTokoe oOpamenue aamuHuctpanuu MBC wmm CHU30,
CTAaBUT IO COMHEHHME JIOCTOBEPHOCTb €ro yTBepxkaenuit. OH wmor
BO3JICPKUBAThCA OT kayio0 agmuuuctparuu MBC u3-3a ee crpykTypHOU
CBSI3U C MUJIMIMEH, KOTOPYIO OH OOBMHSLI B MBITKAX (CM. MyHKT 135 Bbime).
B T0 e Bpems, Cyn He ymyckaeT U3 BUIY HOIBITKA HEPBOrO 3asBUTENS
JIOBECTH O3TOT BONPOC JO CBEICHUS OpPraHOB IMPOKYpPATYyphl, YTO
noaTBepxkaaercs Tem, uro XITI mopywywna mnpoBectn cynaeOHO-
MEAMLIMHCKYI0 3Kcneptusy 24 mas 2004 rona. B oTHOmeEHuM TOro, 4ro
NEPBBIA 3asBUTENIb HE MOJHUMAJl 3TOT BOMPOC Mepel] aAMHUHHCTpaIuei
CU30, Cyn HaxXoauT, 4TO 3TO HE HMMEJIO HUKAKOTO CMBICIA, TaK Kak
Kk MoMeHTy ero niepeBoaa B CU30 (22 utonst 2004 roga), mpokypaTypa yxe
OpraHW30Balia JBA MEAMIIMHCKUX OOCICNIOBaHUS W TPHUHSIA pEHICHHUE
00 oTkaze B BO30OYXIEHUHU Jella MNPOTHUB COTPYJHUKOB MUJIUIMM JUIS
YCTaHOBJICHUS UX YTOJIOBHOW OTBETCTBEHHOCTH.

154. YuutbIBas BbIIIECKa3aHHOE, a TAKXKE TO, YTO BJIACTU HE OCIOPHIIU U
JlaXKe HE TPOKOMMEHTHUPOBAIM MEIUIIMHCKUE CBUJIETEIBCTBA B MOICPKKY
VTBEpKACHUM  3asBUTENsE O JKECTOKOM OOpalleHHH MOCPEACTBOM
MPUMEHEHHUS DJJIEKTpUuecKoro Toka, Cya CYUTaeT yCTaHOBJICHHBIM,
B COOTBETCTBUHM CO CTaHJapTaMu JOKa3blBaHUS B pazOMpaTenbcTBaxX IO
KoHBeHIIMH, 4YTO TENECHBbIC MOBPEKIEHHUS, OTMEUEHHBIE B MEAUIIMHCKHUX
3aKIIIOUEHUSAX, OBUTH PE3ylbTaTOM OOpalleHHs, Ha KOTOpOE >KaloBajcCs
3asBUTENb, W 3a KoTopoe I[IpaBUTENHCTBO HECET OTBETCTBEHHOCTH
(cMm. Polonskiy v. Russia, no. 30033/05, § 123, 19 March 2009, wu
yrnoMsinyToe TaMm Mehmet Emin Yiiksel v. Turkey, no. 40154/98, § 30, 20
July 2004).

155. [IpuHuMasi BO BHUMaHUE TO, YTO 3asBUTEIb BIIEPBBIC MPU3HAJICS
B youiictBe r-xu M. 21 mas 2004 rona, popmanbHo Oyayun 3aaepKaHHBIM
32 HE CBSI3aHHOE C JIEJIOM aJMUHUCTPAaTUBHOE IIpaBOHApyIIEHUE, U
YVUUTHIBasl €0 yTBEPKJIEHUS 00 M30MEHHUSAX CO CTOPOHBI MUIUIIUHM JIO €r0
MOBTOPHBIX Tpm3HaHwui 26 u 28 mas 2004 roma (cm. myHkTHl 14, 20 u 42
Boime), Cya cudMTaeT BEpPOSITHBIM, YTO  COTPYAHMKH  MUJTHIIHS
MpETHAMEPEHHO TPUMEHWIM K HEMY JKECTOKOE OOpalleHHe C IeNbI0
nonydeHuss npusHaHuid (cM. u cp. Durmus Kurt and Others v. Turkey,
no. 12101/03, § 30, 31 May 2007).

156. Kpome ToOro, ¢ y4yeToM TOTO, YTO TEPBBIA 3asSBUTENh U €ro >KeHa
(BTOpas 3asBHTEIbHMIIA), KOTOpas ObLIa B TO BPeMs Ha BOCHBMOM MeECSIIE
OepeMEeHHOCTH, JOMpAIIMBAINCH MPUMEPHO B OJHO U TO XKE BpeMs
B TeueHue 21 mas 2004 roga B 0JHOM TOM e OTAeieHuH Muiauiuu, Cyn
CUMTAeT MPaBAONOJOOHBIM YTBEPKACHHUE MEPBOTO 3asiBUTENS O TOM, 4YTO
€ro KOCBEHHO 3alyrMBaid MPUMEHCHUEM IBITOK K €ro JKeHe (CM. IYHKTBI
14 u 116 BbImIe, a Takke NyHKT 189 Huxe). Cya MOBTOPSIET, YTO YTPO3bI
MIPUMEHEHHUS OOpaITeHNsI, 3alPEIEHHOr0 CTaThbel 3, IPH YCIOBUH, YTO OHU
JIOCTaTOYHO peallbHbl W HEMOCPEJICTBEHHBI, MOTYT MPEACTaBIATh COOOM
HapyIIeHue 3Toro nojoxenus (cm. Gdafgen v. Germany [GC], no. 22978/05,
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§ 91, ECHR 2010-...). Cyn mamomunaet, uro B aene Akko¢ v. Turkey,
YIOMSHYTOM BBIIIE, OH TPHHJI BO BHUMAaHUE [CUXOJIOTHYECKOE
BO3/ICHCTBUE Yrpo3 B OTHOIIEHUH JAeTell KepTBbl MpPHU KBAIM(UKALUU
paccmarpuBaeMbIx JeiicTBrid kak meiTky (§§ 116 u 117). Kpome Toro, Cyn
CUMTAET, YTO B JAHHOM CJIy4ae yrpo3bl IPUMEHHUTh MbITKH K jKEHE MEPBOTo
3asgBUTENS — KOTOpasi OblIa OCOOCHHO YsI3BUMa B CBSI3U C TIO3IHUM CPOKOM
OEpeMEHHOCTH U, KaK ObUIO M3BECTHO MEPBOMY 3asBUTENIO, HAXOJMJIACH
B MIJIMIUA — JIOJDKHBI OBUIM 3HAYUTEIBHO YCYIYOHTH €ro ICHXHYECKHUE
CTpa/iaHusl.

157. Cyn yxe ycTaHaBIuBaJ, UTO MNPUMEHEHHE K  YEJIOBEKY
JIEKTPUUECKOr0 TOKa SBJSIETCS OCOOCHHO CEephe3HOH (POPMOM KECTOKOro
oOpaineHusi, CIOCOOHON CIPOBOLIUPOBATH CUJIBHYIO OOJb M JKECTOKHE
CTpaJlaHusi, U MO3TOMY MOXET pacCMaTPUBATHCS B KaueCTBE MBITKH, Jaxe
€CIIM HEe MPHUBOAWT K KAKUM-JTHOO JOJITOCPOYHBIM TIOCIEACTBUSAM IS
3nopoBbst (cM. Polonskiy, ymomsuytoe Boimie, § 124; u Buzilov v. Moldova,
no. 28653/05, § 32, 23 June 2009). Cyx He BUIUT NPUYUH NPUMEHSATh HHOU
noaxona B jgaHHoM jene. Kpome Toro, Cyn cuMraer, 4ro, Kak
CBHUJICTEIILCTBYIOT ~BCE€  OOCTOSITEILCTBA  JAHHOTO  J€Nla, JKECTOKOE
oOpalieHue C MEepBbIM 3asBUTEIEM ObUIO HANpaBIE€HO Ha TO, 4YTOOBI
3aryraTh ¥ OCKOPOHUTH €ro, CIIOMHUTB €ro BOJIO U 3aCTaBUTh €r0 MPU3HATHCS
B COBEPILLIEHHUH YTOJIOBHOTO MPECTYIICHHUS.

158. Hakonen, uro He MeHee BaxkHO, Cyn He YIIyCKaeT W3 BHIY
TPEBOXKHBIE BBIBOABI — COBHAJAIOLIME C YTBEPXKICHUSAMHM IEpBOIO
3asgBUTENS B JAHHOM JIelieé — CJIETaHHbIE B TO JK€ BpPEMS YKPauHCKUM
oMOyncMeHoM U EBponelickuM KOMHUTETOM IO NPEeAyNpeXIEeHHUIO MBITOK U
0ecyeNnoBeYHBIX W YHW)KAIOUIMX JOCTOMHCTBO BHIOB OOpAaIeHHS, YTO
CYIIECTBYET 3HAUUTEIbHBIH pPUCK TPUMEHEHHs TBITOK K JIHLAM,
HaXOMAUIMMCSL TIOJI CTPaXeH B MWJIMIIMH, OCOOCHHO BO BpeMs JIOTIPOCOB,
HAIIPABJICHHBIX HAa PACKPBITHE MPECTyIUIeH i (cM. TyHKThI 142-143 Bhimie).

159. [IpuHUMas BO BHUMaHHE TSKECTh )KECTOKOTO OOpPAIIEHHUs C TIEPBBIM
3asBUTEJIEM U COMYTCTBYIOLIHE 00CcTOsATENbCTBA, CyJ CUNTAET, YTO OH CTal
KEPTBOW OYEHBb CEPHE3HBIX M JKECTOKHUX CTPaJaHHi, KOTOPHIE MOTYT OBITH
KBAJTM(PHULIHUPOBaHBI Kak MBITKU. COOTBETCTBEHHO, ObLIa HapyIlleHa CTaThs 3
KoHBeHIIMM B €e MaTepraIbHOM acleKkTe.

2. Dgghexmusnocmv paccredosanus

160. ITepBbIii  3asBUTENb YTBEpXkAajd, YTO HE OBUIO TPOBEICHO
3 PEeKTUBHOE HAIIMOHAJILHOE paccieOBaHUE €ro YTBEPXKIEHUI O IbITKaxX
CO CTOPOHBI MIJTUIIHH.

161. [IpaBuTENbCTBO HE COMNIACHIIOCH C 3TOW TOUYKOM 3peHus. OHu
yTBEpXKAalu, 4To 3()PEeKTUBHOCTH pacciefoBaHMs Oblla IpOBEpPEeHa U
HNOATBEPXK/I€HA HA [JBYX YPOBHAX IOPUCAMKIIMM B XOJ€ CyAeOHOro
PACCMOTPEHHUS JIeNa TIEPBOTO 3asIBUTEIIS.
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162. Cyn oTmedaer, 4To, KOTJIa YEJIOBEK I0JaeT HeOEe30CHOBATEIbHYIO
XKaI00y O TOM, YTO OH IOJBEPICs CEPhE3HOMY JKECTOKOMY OOpaIICHHUIO
B HapyIICHHE CTaThu 3, OTO TMOJOXKEHHEe, B COYETaHUH C oOuIei
00s13aHHOCTRIO TocynapcTBa mo crtathe 1 KoHBeHIMU «obOecreunTh
KOKIOMY, HaxoJdlleMycs IOJ HX MOPUCAUKIUEH, mpaBa U CBOOOIDI,
ompejeneHHble B ... KOHBEHIMU», KOCBEHHO TpeOyeT MpPOBEIACHHUS
3¢ (hexTUBHOTO OPHUIMATIBHOIO paccieAoBanus (cM., cpeau mpodero, Labita
v. Italy [GC], no. 26772/95, § 131, ECHR 2000-1V). Takum oGpa3om,
BJIACTHU BCEr/a JOJDKHBI MpUJlaraTb MaKCUMyM YCHIIUN, 4TOOBI BBISICHUTD,
9TO TMPOU30NUIO, W HE JIOJDKHBI T[IOJaraThCs Ha TMOCICUIHBIC WIIH
HEOOOCHOBaHHbIE BBIBOABI Ui MPEKpallleHUsT paccieloBaHUs WIIU
B KaQueCTBE OCHOBaHMs s npuHsaTus peurenus (cm. Assenov and Others
v. Bulgaria, 28 October 1998, § 103 et seq., Reports of Judgments and
Decisions 1998-VIII).

163. Cyn cumTaer, 4to B JaHHOM CJy4yae BJIACTU HE MPUIOKHIIN
JMOJDKHBIX YCHJIMH IS BBISICHEHHSI TOTO, 4YTO CIYYWJIOCh C TIEPBBIM
3aguteneM B FOro-3amagHom otaenenuu Muwininud. OHU HE OCHapUBaly,
YTO OH TIONYYHWJI TEJIECHBIC TOBPEXKICHUS, HAXOIACh TIOJ CTpakel
B MWIMIIMKU. BnacTu, o0AHAaKo, TOCIEAOBATEIbHO CBOAMIN  CBOM
pacCyXJCHHSI O TOM, YTO >KaJoObl 3asBUTENSI ObLTM HEOOOCHOBAaHHBIMH,
K IPU3HAHUIO HEIMPaBAONOJOOHBIMH YTBEPXKIEHUH, UYTO €ro MbITaau
IEKTPUICCKUM TOKOM. B TO ke BpeMsi, OHU JaKe HE MBITATUCH MIPOSICHUTH
00CTOSITENCTBA, NPU KOTOPHIX OH Ha CaMOM Jelie MOJY4YHI ATH
TTOBPEKICHHUS.

164. XoTs BbIILIEYIOMSIHYTOE YIYIIEHHUE HEOJHOKPATHO MPU3HABAIOCH U
MOJIBEPTajioCh KPUTHKE CO CTOPOHBI HAIMOHAIBHBIX OPTraHOB (CM. ITYHKTHI
61, 67, 82 u 83 BHINIE), OHO TaK M HE OBLIO ycTpaHEeHO. TakuM oOpasom,
Cya oTMedJaer, 94To MOMBITKH TIEPBOTO 3asBUTEIS OCITIOPUTH ITOCTAHOBIICHHE
XI'TI ot 18 urons 2004 roga o6 oTkaze B BO30YXKACHUU YTOJOBHOTO Jelna
MIPOTUB COTPYAHUKOB MWJIHIIUUA OBUTA OTKJIOHEHBI TIOJT TEM IMPEIJIOTOM, YTO
TOT Bompoc OyAeT paccMOTpPeH B KOHTEKCTe pa30upareibcTBa €ro
cooctBenHoro jena (cM.  nyHkT 95  Beime). Cym  coMHeBaeTcs
B aJICKBaTHOCTH TaKOTO0 TMOJXOJa B MPHHIIMIE, YYUTHIBAs, YTO IENBIO
YrOJIOBHOTO DPa30HMpaTEeIbcTBA B OTHOIICHWH 3asSBUTENSI OBUIO NMPU3HAHUE
€ro HeBUHOBHBIM WJIM BUHOBHBIM B YTOJIOBHBIX OOBHHEHHSX, BBIIBUHYTHIX
NMPOTUB HETO, a HE BBHISBICHHEC OTBETCTBEHHBIX 3a W30UCHHS WM
Ha3Ha4YCHHE BO3MEIIEHUS 3a 3asBIEHHOE HapylleHue ctatbi 3 KoHBeHIMH
(cMm. Toteva v. Bulgaria (dec.), no. 42027/98, 3 April 2003). Cyx oTrmeuaer,
4TO paccMOTpeHHEe TEepHOMOIBCKUM CYIOM YTBEPKICHUN 3asBUTEINS
0 )KECTOKOM  OOpamieHHH CO  CTOPOHBI ~ MWJIHMIMH  3aKII0YaIOCh
B HEOJTHOKPATHBIX JOMPOCaX COTPYAHHKOB MHIUIMKU W MEIUIIUHCKUX
9KCIIEPTOB, KOTOpPBHIC OTPUIATH, YTO K 3aABUTEII0 IPHUMEHSJICS
DIIEKTPUYECKUH TOK, W YTBEPKIadd, YTO TMOBPEKICHHUS MOTJIH OBITh
HAHECCHBl  «TYNMBIMH  TBEPJABIMH  TpeaMeTamMu», 0e3  KaKuX-Iu0o
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JOTIOTHUTENbHBIX 00bsicHeHUU. Cyl CuMTaeT MOpa3UTENbHBIM, UYTO CYI
NEepBOI MHCTAHIIMK BOOOIIE TPOUTHOPUPOBAIT — KaK BUHO U3 €T0 PELICHHS
ot 31 aBrycra 2007 rona — ajbTEpHATUBHOE MEIUIIMHCKOE 3aKJIIOUYCHHUE,
KOTOpOE COJIEPKAJIOCh B MaTepHaax Jiela U MOAAEPKUBATIO YTBEPKACHUS
nepBoro 3asButenas (cM. nyHKTHL 32 w109 Beime). Yrto kacaercs
NOCJIEAYIOLIETO pacCMOTpeHHUs ena BepxoBHbiM cynoM, Cyan NpUXOAUT K
BBIBOJlY, UTO OHO OBLJIO MOBEPXHOCTHBIM U SIBHO MTHOPUPOBAJIO Ba)KHBIE
JOKYMEHTHI U (akThl. B yacTHOCTH, BEepXOBHBII Cy/1 CBENl CBOM JIEHCTBHS K
aHAJIM3y BHJIEO3aMIMCU CJIEICTBEHHBIX JEHCTBUH, Ha KOTOpOH Ha Teje
3asgBUTENS HE OBUIO BUAHO HUKAKUX TOBPEXKIEHUH, W 3TOro OBUIO
JIOCTaTOYHO Ui TOTO, YTOOBI NMPHU3HATH €ro Xajaody HEOOOCHOBAHHOM.
Kpome toro, BepxoBHbIN CyJl YCTaHOBWIIL, YTO IIEPBbIN 3aBUTEIIb «HU pa3y
HE YKa3bplBall HA KOHKPETHBIX JIMI[, KOTOpbIE MPHUMEHsUId K HEMY
¢u3nyecKkoe MaBIEHHWE» U UYTO «HA BOMIPOCHl, KaK OH ce0s 4YyBCTBYET,
OTBEYaJ, YTO XOPOIO», XOTS K TOMY BpE€MEHH ObUIO HM3BECTHO, UYTO OH
NoJaBajl  BIIOJIHE KOHKPETHBIE JKAIOObI, coaepkamme  (paMuianu
KOHKPETHBIX JOJKHOCTHBIX JIMI (cM. yHKTHI 61, 82 u 113 Bblme), u ero
NOBPEXACHUS, TIOIY4EHHbIE BO BpeMsl MpeObIBaHUA TOJ CTpaxei
B MIJIMIIUH, OBUTH O(UIIHAIBHO 3aPETUCTPUPOBAHBDI.

165. B memom, Cya mnpuxomuT K BBIBOAY, 4TO 3(PQPEKTUBHOE
paccieloBaHHe YTBEPKICHUN MEPBOTO 3asBUTENS O KECTOKOM OOpallieHun
C HUM CO CTOPOHBI MWJIMLKU NPOBeAeHO He Obu1o. CienoBaTenbHO, Oblia
HapylieHa ctaThs 3 KoHBeHIUH TaKkke B €€ MpoIecCyalbHOM acleKTe.

Il. 3ASBJIEHHBIE HAPYHIEHUA CTATBM 5 §§ 1, 2, 3 U 5
KOHBEHIIMM B OTHOIIEHMUA ITEPBOI'O 3ASIBUTEJIA

166. ITepBbIit 3a9BUTENH JKATOBAJICS, YTO €O COJACPKAHKE MO CTPAKEH
¢ 20 nmo 26 mas 2004 roga ObUIO HE3aKOHHBIM M MPOM3BOJIBHBIM. Kpome
TOrO, OH JKAJIOBAICS, YTO OH HE ObLI HE3aMEIUTEIILHO YBEIOMIICH
o mpuunHax ero 3ajepxanus 20 masg 2004 rona u ObLT JOCTaBIEH K CY/be
JUIIb Ha HIECTOH JeHb mocie ero 3aaepxkanus. OH Takke KalloBaJCs, YTO
€ro MOBTOpHBIE 3ajepkaHust 22-23 HosOps u 18-21 gexalpst 2006 roxa
OBLIIM HE3aKOHHBIMH, TaK K€ KaK U CJIEIYIOLINEe NePUOIbl €ro CoAepKaHMs
noj crpaxeil: ¢ 23 ¢espansa no 21 mapra 2007 roga, HOCKOJIBKY OHHM He
OBLIM CaHKLMOHUPOBAaHBI HUKAKUM pelieHueM; ¢ 14 oktaops 2004 roga no
5 mas 2005 rona u ¢ 21 mapra o 31 aBrycra 2007 roja, MOCKOJIbKY OHH
ObLIM OCHOBaHbl Ha HEMOTHUBHPOBAaHHBIX CYyIEOHBIX pEIIECHUsX, He
IpeaycMaTpUBaBIINX KaKUX-TM00 BpeMEHHbIX orpaHundeHuil. Kpome toro,
NEepBBIA  3asBUTENb CYMTAET, YTO OOHIas MPOJOJDKUTEIBHOCTh €ro
COJIep’KaHusl MOJ CTpakell He MOXKET cuuTarbcsd pazymMHoM. Hakonen, oH
KaJIOBAJICS, YTO YKPAMHCKOE 3aKOHOJATENILCTBO HE O0ECHEUMBAET €My
BO3MOXHOCTh TPeOOBaTh BO3MEIICHUS 3a HE3aKOHHOE JIMIIEHHE CBOOOJBI.
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[TepBbrit 3asBUTEnL cocnancs Ha ctathto 5§81, 2, 3 u 5 KouBeHuuu,
KOTOpasi IpeIyCMaTPUBACT:

«l. Ka>1<)11>1171 HUMCCT MIPaBO Ha CBOGOZ[y 1 JIMYHYIO HCTIPUKOCHOBEHHOCTD. Hukto He
MOKET OBLITh JIHIIEH CBO60}_'[I>I HMHA4Y€ KaK B CJICAYHOIUX Ciy4dasixX U B MNOPSAIKE,
YCTAaHOBJICHHOM 3aKOHOM:

(C) 3akoHHOE 3ajep)KaHie WM 3aKIIOYCHHE T0J CTPaxy JIMNA, NPOU3BEACHHOE C
TeM, 4TOOBl OHO MpPEACTANO Iepe] KOMIETEHTHBIM OpPraHoM 0 OOOCHOBaHHOMY
MOZIO3PEHUIO B COBEPIICHHM IPAaBOHAPYUICHUS HIM B Cilydae, KOTAAa HMEIOTCS
JOCTaTOYHBIE OCHOBAHUSI 110JIAaraTh, YT0 HEOOXOANMO MPENOTBPATHTH COBEPILICHUE UM
MIPaBOHAPYIICHUS WIIN TIOMEIIATh €MY CKPBITHCS IIOCTIE €TO0 COBEPIICHHUS, ...

2. Ka>1<;[0My apeCTOBAHHOMY HEC3aMCEJIUTCIBHO COO6H.[aIOTC$[ Ha TNOHATHOM CEMY
SA3BIKC IIPUYUHBI €TI0 apeCTa U moboe MpEeABABIICMOC EMY OOBUHEHUE.

3. Kaxmplif  3afiep)KaHHBIA HMJIM 3aKIIOYCHHBIA MOJA CTPaXy B COOTBETCTBHH C
MOAMYHKTOM «C» MyHKTa | HACTOSIICH CTAThbU HE3aMEIHMTEIBHO TOCTAaBISIETCS K
CyZbE WIN K HHOMY JOJDKHOCTHOMY JIMILY, Ha/IeJICHHOMY, COIVIACHO 3aKOHY, CyIeOHOM
BIIACTbIO, U MMEET MPaBO Ha CyAeOHOE pa3bHpaTesIbCTBO B TEUCHHUE PA3yMHOIO CPOKa
wim Ha ocBoOoxaeHue 10 cyzna. OcCBOOOXKIEHHE MOXET OBbITh 00YCIJIOBJICHO
NIPEOCTABJIICHUEM I'APAHTHI SIBKU B CYIL. ...

5. Kaxxapiii, KTO cTani KepTBOM apecTa WM 3aKIIOUEHHUs MOJI CTpaKy B HapyIIEHUE
MTOJIOKCHUN HACTOSIIECH CTaThH, IMEET MPAaBO Ha KOMIICHCAIIHIO.

A. Tlpuemiiemoctb

167. [IpaBuTenbCTBO YTBEPKAATIO, YTO Kajoba MEpBOrO 3asiBUTENS IO
cratbe 5§ 5 KonBenmun pgomkHa Oblla OBITh  OTKJIOHEHA Kak
HecoBMecTHMas  ratione  personae ¢  monoxeHusiMu — KoHBeHIUH
B OTHOIIICHHUHY TIOJYYECHHUSI BO3MEIICHHS 3a MPE/IIoaraeMple HapyIICHHUS €T0
npaB, MpeaycMOTpeHHbIX myHkTamMu 2, 3 u 4 cratbu 5 Konsenuuu. OHU
OTMETHJI B 9TOM CBSI3H, UTO MEPBBIN 3asIBUTENb YTBEPXKAAJ, IO CYIIECTBY,
YTO OH CTaJl )KePTBOW HapYIIEHHs MyHKTa 5 CTaThbH S TOJBKO B COUYETAHHUH
¢ myHkToM 1 (¢), HO HEe PYTUMH €€ TIOJIOKESHHUSIMHU.

168. 3asBuTens He coOriacwuicsi, OTMETHB, YTO B CBOEM 3asBIEHUH OH
cocrayicd Ha IIyHKT 5 CTaTbU 5 B COYETAHUHU C MyHKTaMu 1-4.

169. Cyn moBTOpsieT, 4TO OH paccMaTpuBaeT MOJAHHBIE KaloObl Ha
OCHOBAHHH M3JIOKECHHBIX B HUX (JAKTOB, HE IOJIArasch TOJHKO Ha IPABOBHIC
OCHOBaHUs WIIM TpUBEJICHHBIE apryMeHThl. OOnamas MOTHOMOYHSIMHU
JIaBaTh MPABOBYIO KBATH(PHUKAIIMIO OOCTOSTEILCTBAM JIeNIa U MPHHAMAS BO
BHUMaHME CYIIECTBO JKaloObl MEPBOTO 3asBUTENd MO crTaThe 5 §5
Konsennuu, Cyn mocTaHOBHII pacCMaTPHUBATh JKAIO0Y TOJIBKO B COYETAHUH
co cratheit 5 § 1(c) (cm. see Guerra and Others v. Italy, 19 February 1998,
§ 44, Reports 1998-1).
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170. B cBere Takoii kiaccuuKanMM, HET HEOOXOAMMOCTH HU
MOJIICP)KUBATh, HA OTKJIOHSATH Bo3pakeHus [IpaButenscTBa.

171. Cyn oTme4aeT, 4YTO OTH JKaJoObl HE SIBJISIOTCS OTKPOBEHHO
HEOOOCHOBaHHBIMU 10 cMbiciy craTh 35 § 3(a) KouBeHiuu wuim
HETPUEMIIEMBIMU TI0 JIFOOBIM JAPYTHUM OCHOBaHUSM. [103TOMY OHH JTOJKHEI
OBITH IPU3HAHBI IPUEMIICMBIMHU.

B. CymectBo nenaa

1. Cmamovsa 5 § 1 Konsenyuu

172. Cyn ormedaer, 4TO KajaoObl MIEPBOrO 3asBUTENS 110 JAHHOW CTaThe
KacaloTCs HECKOJIBKUX OTICIBHBIX SIMU30J0B W IEPHOJOB JIUIICHHUS €T
cBoOobL, 1 Cyz OyJeT paccMaTpUBaTh MX 10 OTACIBHOCTH.

(@ C 20 mo 26 mas 2004 roga

173. TlepBblil 3asBUTENH yTBEPKIAI, 4TO ero 3anepxkanue 20 mas 2004
rojia He ObJIO OCHOBAaHO Ha OOOCHOBAaHHOM MOJO3PEHUU, YTO OH COBEPIIUI
npecryrieHue. Jlainee OH OTMETHI, YTO €ro COACPKAHUE IOJ CTPAXKEH
20 mast 2004 roma ¢ 13:00 mo 21:45 He OBLIO 3aperHCTPHPOBAHO, & €TO
NoCeAYIoLee aJMUHUCTPATUBHOE COJEPYKAHUE IO CTpakel ObUIO JIMIIb
IPeJIOroM JUIsl ero 3aiepaHus AJis JOMpoca B CBSI3U C paccielyeMbIM
youiictBoM. IlepBblil 3a8BUTENb MOAUYEPKHYJI, YTO Ja)K€ 3TOT HaJlyMaHHbIN
NpeIor Mpekpatui cymectBoBath 22 mass 2004 roja, xorma sKcnepr
IpUILET K 3aKJIIOYEHHUI0, YTO BEIECTBO, HAWJAEHHOE NpU HEM, HE ObLIO
HapkoTUKOM. OH Takke YTBEpXKIald, UTO €ro aaIMUHUCTPAaTUBHOE
3ajiepKaHue ObUIO TEPeKBATM(HUIIMPOBAHO B YrOJOBHOE, W YTO OH
OCTaBAJCS TOJ CTpakel B KadecTBE II0J03PEBAEMOIO B YTOJIOBHOM
npectymieHun 6e3 cankuuu cyna ¢ 23 no 26 mas 2004 roaa, yTo, 1o €ro
MHEHHUIO, TMPOTUBOpEeUmso rapantusMm cratbu 29  Kouctutynumy,
paspemaronield Takoe COAep)KaHWE TI0JI CTpaXKked TOJBKO B OCOOBIX
00CTOSITENHCTBAX, HEMPUMEHUMBIX K €0 CUTYaIlUH.

174. ITpaBUTENHCTBO YTBEPKIAET, YTO MEPBBIN 3asBUTEND ObLI 3a/1epKaH
20 mas 2004 roma mo NOAO3PEHHMIO B MPABOHAPYLIEHUH, CBSI3aHHOM
C HAPKOTUKAaMU M €ro 3a/iep>KaHue COOTBETCTBOBaslO craThe 263 Kopekca
00 aJIMUHUCTPATUBHBIX MpaBOHapymeHUusX. OHU OTMETWIIHM, YTO OH OBLI
3alep’)kaH B aJMUHUCTPATUBHOM TOpsAKe ©O€3 MPOKYpOpCKOro WU
cyneOHOro opjepa B TEUEHHME TPEX JHEH, pa3pelleHHBIX B COOTBETCTBHH
C BBILIEYNIOMSHYTBIM IIPaBOBBIM IIOJIO)KEHUEM, TIOCJAE€ YEero OH Obul
ocBoOoxkeH (23 mas 2004 rona). Uto kacaeTcs MOCIEAYIOMINX TPeX AHEH
COJIEpXaHUs TIEPBOTO 3asiBUTENS MO cTpakert (¢ 23 mo 26 mas 2004 roma),
[TpaBUTENBCTBO YTBEP’KAAJIO, YTO OHO OBUIO OCHOBAHO Ha OOOCHOBAHHOM
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MOJO3PEHUH B Yy4acTMM B YOHMIICTBE M COOTBETCTBOBAJIO YTOJOBHO-
IIPOLIECCYaTbHOMY 3aKOHOIaTENIbCTBY.

175. Cyn moBTOpSiEeT, 4TO «OOOCHOBAHHOE IMOJ03PEHUE» IPEIIoIaraet
Hamnuue (akToB WM HHOOpPMANMUA, KOTOpPbIE MOTIM OBl yOeauTh
00BEKTUBHOTO HAOIIOJATENs, YTO JUII0 MOTJIO COBEPLIUTH MPECTYIUICHHE
(cMm. Fox, Campbell and Hartley v. the United Kingdom, 30 August 1990,
§ 32, Series A no. 182). llenpio 3amepskaHust IS JOIPOCA SIBJISIETCS
JMaJbHEWINEe YrOJOBHOE paccleloBaHWE Ui TMOATBEPKACHHUS WU
OTPOBEPKEHUS MOJIO3PEHUM, KOTOPBIE OBLIIM OCHOBAaHHEM IS 3aeprKaHUs
(cm. Murray v. the United Kingdom, 28 October 1994, § 55, Series A,
no. 300-A). Ognako TpeGoBaHHWE O TOM, YTO TOJO3PEHUE JOJKHO OBITH
OCHOBaHO Ha pPa3yMHBIX OCHOBaHUSX, SIBISCTCS CYIICCTBEHHOW YaCThIO
3alUTBl  OT TMPOW3BOJIBHOTO apecrta U 3aAepkanus. bonee Toro,
B OTCYTCTBHE OOOCHOBAHHOTO TIOJIO3PCHUS, apeCT WU 3aJIepKaHue JINIA HE
MOTYT MPOU3BOAUTHCS C IENbIO OMyYEHHUS! OT HEro MpU3HaHUS, TOKa3aHUM
MPOTHUB APYTUX JHI, JTUOO TOy4eHHs (HaKTOB WM HHPOPMALMH, KOTOpas
MOXET TMOCIYXUTh JJIsi oOocHOBaHus momgo3penus (cm. Cebotari
v. Moldova, no. 35615/06, § 48, 13 November 2007).

176. Cyn Ttaxke OTMEYaeT, 4YTO HE3aperUCTPUPOBAHHOE 3ajliepiKaHue
JTUIa  SBJSICTCS TOJHBIM WTHOPHUPOBAHUEM TPHHIUIIAATBHO BaXKHBIX
rapaHTui, cojepkammxcs B ctarbe 5 KoHBeHIMH, U TpeacTaBiseT coOoi
rpyboe HapylieHHe 3TOro MOJoKeHUs. OTCYTCTBHE PETUCTPAIMHA TaKHX
JMaHHBIX, Kak Jara, BpeMs W MECTO 3aJlepXKaHus, UMS 3a/Iep:KaHHOTO,
OCHOBaHUS JUIsl 3aJcpKaHWsl W WM 4YEIOBEKa, IPOU3BOIUBIIETO
3aJiep>KaHue, clieJlyeT paccMaTpuBaTh Kak HECOBMECTUMOE C TPeOOBaHUSIMU
3aKOHHOCTH W camoi nenpto cratbu 5 Komsenimu (cm. Kurt v. Turkey,
25 May 1998, § 125, Reports 1998-111).

177. O6pamasice k  Hacrosmemy geny, Cya oTmedaer, dTO
€MHCTBEHHBIM JIOKYMEHTOM, COJIEPKalllM Pa3bICHEHUS OTHOCUTEIHHO
OCHOBaHUM 1715 3aaep:kanus nepsoro 3assurens 20 mas 2004 roga (m0 ero
aIMUHHUCTPATUBHOTO 3aJlepkKaHusi) u (QOPMYIUPOBKY TOJO3PEHHM, Ha
OCHOBAaHWW KOTOPHIX MHJIUIUS peIIiia €ro 3aJep)KaTh, SBISETCS
BHYTPEHHUH pamopT COTPYAHHKOB, MPOU3BOJIUBIINX 3aJep:KaHUE, HA UM
WX HaYaJIbHUKA, COTJIACHO KOTOPOW 3aJiep’kaHue ObUIO BBI3BAHO TEM, UTO
3asIBUTENb «OBICTPO IIEJ, OTJISABIBASCH BOKPYT», W UYTO OH COMHEBAJCH,
UATH TOMOM WM B Apyroe Mecto (cMm. myHKT 7 Bbimie). Cyn cuuTaer, 4ro,
BO-TIEPBBIX, JTOT pANOPT HE SBISETCS JIEHCTBUTENBHBIM JIOKYMEHTOM,
PETHCTPUPYIONIMM 3aJIep’KaHue, W, BO-BTOPHIX, HA TOM 3Tare HE WMEJIOCh
HUKAaKOT0 00OCHOBAaHHOTO TIOJIO3PEHUS B COBEPILICHUU MEPBBIM 3asBUTEIEM
KaKoro-au0o npecTyrieHus.

178. B oTHOILIEHNH TOCIEAYIOMIETO 3aJep>KaHus TEPBOTO 3asBUTENs
(c20 mo 23 wmas 2004 roma), 3aperuCTPUPOBAHHOIO MHJIHMIMECH Kak
3aiep)kaHie Ha  OCHOBAaHWMU  TOJNO3PEHHs] B aJMHUHUCTPATHUBHOM
npaBoHapymnieann, Cyx OTMEYaeT, 4TO B TEYCHHUE 3TOTO MEPHOJIa C MEPBBIM
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3agBUTENIEM OOpamianuch Kak C  IO0J03PEBAaEMbIM B YTOJIOBHOM
npecTyruieHuu — youiictBe r-ku M. OH OBLT IOMpOIIEH clenoBareieM
B CBSI3M C OTHM YOUHCTBOM M MPHU3HAICA B €r0 COBEPILEHUH, IOCIE Yero
MUJIHIHAS TIPOBENIa OOBICKM B KBapTHpax IO MECTy €ro PerucTpanuu u
(baKTHUIECKOMY MECTYy KHMTEIbCTBa (CM. MyHKTHI 35-38 Bhimie). OOparias
BHHUMaHUE He Ha (OPMaJIbHOCTH, a Ha pealibHyI0 curyaruto, Cyq cuuTaer,
YTO aJMUHUCTPATUBHOE 3aJiepKaHHME 3asBUTENsS ObUIO HA camMoOM Jieje
YacThIO €ro COJEP KaHMs MOJI CTpaXeh B COOTBETCTBUM €O cTarbei 5 § 1(c)
B KauecTBE MOJ03pEeBaEMOro B yOuiicTBe, ofHaKo 0e3 obecreyeHUs emy
MpoliecCyaIbHBIX NMPaB B KAYECTBE MOJ03PEBAEMOT0, B YACTHOCTH, IIpaBa Ha
sammmty (cm. Kafkaris v. Cyprus [GC], no. 21906/04, § 116, ECHR 2008-...,
u Doronin v. Ukraine, no. 16505/02, § 55-56, 19 February 2009). B nene
Doronin, ymomsiayroM Bbime (§ 56), Cyn mnpu3Ham Takoe IOBEICHUE
BJIACTEH HECOBMECTHUMBIM C TPUHIIMIIOM IIPABOBOM OMPEIEICHHOCTH U
MIPOU3BOJIBHBIM, UAYIINM Bpa3pe3 C MPUHIUIIOM BEPXOBEHCTBA MpaBa. ITOT
BBIBOJI JlaXke OoJiee CIpaBe/IB B IAHHOM CiIy4ae, e, B OTJIUYHE OT Jeia
Doronin, He OBUI0O HHMKAKOrO CYACOHOrO pEIICHHS B OTHOIICHUU
aJIMUHUCTPATUBHOTO 3aJICP>KaHUsI 3asIBUTENS, U TIOJIO3PEHUSI B COBEPIICHUU
MIPaBOHAPYIICHUSI, CBSI3aHHOTO C HAPKOTHKAMH, MEPECTallu CYLIECTBOBATH
naxe popmansao 22 mas 2004 rona, XOTs 3asBUTENb MPOBEN €IIC OJUH
JICHb B aJIMUHUCTPATHBHOM 3aJepKaHuu (CM. IyHKThI 11-12 1 129 Bhime).

179. Cyn nmamee ormedaer, uto ¢ 23 mo 26 mas 2004 roma mepBbIid
3asgBUTENb COAEPIKAJICS IMOJ CTPa)keil MO MOCTAHOBIIEHUIO CIIEAOBATENs MO
MOJI03pEHHI0 B pa3boe u youiicTBe (cM. myHKTHI 39-40 Bbiiie). OCHOBHOE
pasHorjacue MeXIy CTOPOHAMU 10 ATOMY BOMPOCY KacaeTcsi COOTBETCTBUS
ATOTO CPOKA COAEPKaHUS MO CTPAKEH HAIIMOHATILHOMY 3aKOHOIATEIIbCTBY.

180. Cyn moBTOpsieT, YTO BBIPAKEHHUS <«3aKOHHBIN» U «B TOPAIKE,
YCTAaHOBJICHHOM 3aKOHOM» B cTatbe 5§ 1 TO CylecTBy OTCHIIAIOT
HAI[MOHAJLHOMY 3aKOHOJATEeNbCTBY U MpPEeIycMaTpUBAIOT 00S3aTENbCTBO
coOMOIaTh €ro MaTepuajbHble U TPOLECCyabHbIE HOPMBI.  XOTS
TOJIKOBAaHWE W TPUMEHEHUE BHYTPEHHETO 3aKOHOAATENIbCTBA SIBISETCH,
B [IEPBYIO OUYe€pe/ib, 3a/laueil HAIIMOHAJIBHBIX BIACTEH, B YaCTHOCTU CY/IOB,
HECOOIOZICHHEe  BHYTPEHHEr0  3aKOHOAATENIhCTBA, B  COOTBETCTBHH
co craTtheil 5 § 1, Bieuet 3a coboit Hapymenne Kousenuuu, u Cya MOXeT U
JOJKEH PEeUInTh, ObUT I COOMIOJIEH STOT 3aKOH (CM., Cpeld IMPOYero,
Benham v. the United Kingdom, 10 June 1996, § 41, Reports 1996-I1ll,
u Assanidze v. Georgia [GC], no. 71503/01, § 171, ECHR 2004-11).

181. Cyn ormedaer, 4TO, COTJIACHO YKPAWHCKOMY 3aKOHOJATEILCTBY,
JUIIeHHe CBOOOIbI 0€3 MOTHMBHUPOBAHHOTO pEHICHHS Cyla BO3MOXKHO
TOJIbKO B OTPAaHUYCHHOM IEPEYHE CIIYYaeB, OMPECICHHBIX C JOCTATOYHOM
TOYHOCThIO. Tak, crarbs 29 KoHcTUTylMU AOMyCKAaeT MPUMEHEHHE TaKou
Mepbl Ha CpOK He Oosiee Tpex IHEH, U TOJbKO B Clydyae HEOTIIOKHOM
HEOOXOJMMOCTH TPEIOTBPATUTh WM TPECeUb MPECTYIUICHHE (CM. MYHKT
121 Beime). CoracHo JanbHEUIIMM yKa3aHusaM B ctatbsix 106 u 115 VIIK
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(cM. ccpuiky B myHkre 130 BbIIIE), CIIEAOBATEIb MOMKET 3aJ€PiKaTh
4eJI0BEKa, €CIIM TMOCIEIHUN OBbLI 3aCTUTHYT HAa MECTE MPECTYIUICHUs, ObLI
OIMO3HaH KaK MPaBOHAPYIIMTEIb OYE€BUAIIAMU/TIOTEPIIEBIIMM, HIIH K€ UMEET
SIBHBIC CJIeJIbI MPECTYIUJICHUSI HAa CBOEM Teie Wi ojexzae. [lpunumas Bo
BHHMaHHUE 3apaHee TMOJrOTOBIECHHYI0 W CTaHAAPTHYIO (HOPMYIUPOBKY
OPUYMH 3aJep)KaHusl TIEPBOTO 3asBUTENs, B KOTOPOW Jaxe He ObLia
YIOOMSHYTa HH OJHA M3 OTUX IOPUIWYECKH MPEAyCMOTPEHHBIX
NPENOChIIOK I 3a7epikaHust (cM. mMyHKT 39 BbIiIe), a TaKkKe OTMevas,
YTO K TOMY BpPEMEHH 3asBUTEIb ObUT O(HUIIMAIBHO 3aJep)kaH Kak
MO/I03PEBACMbIi B YTrOJOBHOM MPECTYIUICHUW U YXKE€ COJEPKAICA TMOJ
CcTpakei 0e3 CyneOHOUM CaHKIMU B TeueHue Tpex aHeu, Cya cuuTaeT, 4To
JUIIEHHE ero cBoOOAbI ciaecmoBaTenaeM ¢ 23 mo 26 mas 2004 roma ObLIO
HapyIICHHEM HAIMOHANBHBIX TPABOBBIX TapaHTHl H, CJEI0BaTENbHO,
HE3aKOHHBIM B 3HaueHUN KOHBEHIHY.

182. Takum o6paszom, Cyn nenaer BbIBOJI, YTO ObLIa HApyIIEHA CTaThs
5§ 1 KoHBeHLMH B OTHOIIEHUM COJEP)KAHUA MOJ CTpa)xell nepBoro
s3asButeid ¢ 20 mo 26 mas 2004 rona.

(b) C 14 oxrsiopst 2004 roaa mo 5 masi 2005 roaa u ¢ 21 mapra no 31 aBrycra
2007 roxa

183. IlepBblii 3asBUTENH YTBEPXKIA, YTO B ATH MEPHOABI OH COJEPIKAIICS
O] CTpakell Ha OCHOBAHUM ITOCTAHOBJIEHUH XMEIbHULIKOTO TOPOJICKOrO
cyna u TepHononbsckoro cyna ot 14 oktsopst 2004 roma u 21 mapra 2007
rojla COOTBETCTBEHHO, IPUHATHIX B XOJI€ MPEABAPUTEIIBHBIX CIYIIaHUH, U
YTO B O0OMX CIy4asX B PEUICHHUAX HE YKA3bIBAJIUCh HUKAKHE MOTHBBI U
CPOKH €ro 3aJepKaHus.

184. IpaBUTENHCTBO YTBEPHKAAIO, YTO B MPEABAPUTEIBHBIX CITYIIAHUSIX
CyZbl MepBONM MHCTAHIMU ObUIM O0s3aHBI, B COOTBETCTBUHM C BHYTPEHHHUM
3aKOHOJATENLCTBOM, H3YYHUTh BOIPOC O IEJIECO00pPa3HOCTH  MeEpbl
IpeceyeHus], 1 YTO B JAaHHOM CJIyyae HeT HUKAKMX OCHOBaHMH yTBEPXKIaTh,
YTO OHM HE BBIMOJIHWIIN 3TO 0053aTEIbCTBO.

185. Cyn oTMeuaer, 4TO YKpauHCKOE 3aKOHOAATENbCTBO HA TOT MOMEHT
He TpeOOBaJIO OT HAIMOHAJIBHBIX CYA0B YKa3bIBaThb MOTHUBBI Il U3MEHEHMUSI
MEpBl IIPECEUEHUs WIA N TPOJOJDKEHHUS COACPXKAHMS IOJ CTpaxkeu
0OBMHSIEMOT0, TUOO YCTaHaBJIMBATH CPOK MPU MPOJOIKEHUU COIEpPHKAHUS
1o cTpakeit (cM. myHKT 137 Bbiiiie).

186. Cyn orMewaer, 49TO OTH JBa MEpUOJAA COACPIKAHUS TEPBOTO
3asgBUTEINS O] CTpakel ObUIM OCHOBAHBI HA PELICHUSX, IPUHATHIX B XOJ€
IpEBapUTENbHBIX CIOylIaHuii B XMEJIbHUIKOM TOpPOJICKOM CyAe U
TepHomonsckom cyne 14 oktsa6ps 2004 u 21 mapra 2007 roga
cootBercTBeHHO. I[IpenocraBnennsie Cyny Marepualbl Jeia coaepx aT
TOJBKO BTOPOE W3 YIOMSIHYTHIX NMOCTaHOBIeHHH (cM. myHKTHL 59 m 106
Boile). Cy 0OTMEUaeT, 4TO B UMEIOIIEMCS TIOCTAHOBJICHUH HE TPHBEICHBI
HUKAKHE€ OCHOBAHUSA JUIsl CONEP)KAHUS TOJ CTPaKel MEPBOTO 3asiBUTENS U
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HE YCTAHOBJIEH CPOK COJEP)KaHUs TOJ CTpaXKei. YUnThIBas MPUMEHHMOE
HAI[HOHAJIbHOE 3aKOHOAATeabCTBO (cM. nyHKTHL 130 u 137 Bbime), u B
OTCYTCTBHUE KaKUX-THOO JJOKa3areiabcTB oOpatHoro, Cy enaeT BbIBOJ, YTO
BO BTOPOM U3 JTHX IIOCTAHOBJIICHHH BOMNPOC O 3aJCPKAHUH IEPBOTO
3asBUTEIISI PEUICH TAKUM XK€ 00pa3oM.

187. Cyn cuutaer, 4TO OTCYTCTBHE UYETKHX IOJIOKCHHM, MOXET I, U
€CIIM J1a, TO TIPH KaKUX YCJIOBHUSAX, COJCPIKAHKE MO CTpaKel, N30paHHOe Ha
OTPaHWYCHHBIA CPOK HA JOCYACOHOW CTajuu, ObITH MPOJJICHO HAa CTaIUU
cyneOHOoro pa3duparesbCTBa, HE YIIOBJIETBOPSIET KPUTEPHIO
«IIPEIICKa3yeMOCTH 3aKoHa» s 1enedt cratbu 5 § 1 (cm. Baranowski v.
Poland, no. 28358/95, § 55, ECHR 2000-I11).

188. Cyn yxe mnpusHaBan Hapymienue cratbu 5 § 1 KouBeHiuu BO
MHOTHX CITy4asiX, KOTJIa YKPAauHCKHE CYIbl MPOJICBAIN COACPIKAHUE IO
CTpakeil Ha HEONpEIeNeHHOE BpeMs U 0e3 OOBACHEeHUs NPUUHH
(cm., manpumep, Yeloyev v. Ukraine, no. 17283/02, §§ 52-55, 6 November
2008; Solovey and Zozulya v. Ukraine, nos. 40774/02 and 4048/03, § 59, 27
November 2008; u Doronin, ynomsaayroe Beime, § 59, 19 February 2009).
Kpome Ttoro, Cym mpumien K BBIBOAY, YTO dTa MHpoOJieMa IOCTOSHHO
BO3HMKACT B JeJlaX IMPOTUB YKpPauWHbl BCIEACTBUE 3aKOHOJATEIBHBIX
npobesoB (cm. Kharchenko v. Ukraine, no. 40107/02, § 98, 10 February
2011, pemreHre He OKOHYATEIILHOE).

189. Takum o6pazom, Cyn pgemaer BBIBOJA, YTO OTH JiBa IEPHOJA
COJICpKaHUsI TIEPBOTO 3asBUTEINS TI0J] CTPa)XXC COCTABJIIM HapYIICHHE
cratbeu 5 § 1 KonBeniuu.

(c) C 22 no 23 nosiopst 2006 roxa

190. 3agBuTens MOATBEPAMI CBOM apPryMEHTHl B OTHOIICHHH €ro
coJiepKaHusl MoJ cTpakeil 0e3 MOTHBHPOBAHHOTO peUIeHHs cyaa ¢ 23 1o
26 mas 2004 rona, Kak B paBHOU CTETIEHU MPUMEHUMBIE K €r0 COAEeP KaHUIO
noJ; crpaskeit ¢ 22 mo 23 Hostopst 2006 roma (cM. myHKT 173 BbiIie).

191. [IpaBUTENBCTBO HE COTJIACHIIOCH, TOJYEPKHYB, YTO MPOKYPOP
MepecMoTpes 3aJepiKaHus 3asBUTENS CIEOBaTEIeM, TPHUHSI peIIeHUe
B TIOJIb3Y 3asBUTENS K OCBOOOIMII €TO.

192. Cchunasice Ha cBoM BBIBOJIBI B IyHKTE 181 BhImie, Cyja cuuTaet, 4to
coJlep)kaHue 3asBUTENS MOJ cTpaxked ¢ 22 mo 23 wHosops 2006 roma
MPOTUBOPEUYMIIO BHYTPEHHEMY 3aKOHOJATENIbCTBY U, CJIEIOBATENIbHO,
HApYIIMJIO TPUHIUN 3aKOHHOCTH, 3aKpeIrjieHHbIH B cTatbe S5 §1
Konpenuumu.

193. CootBerctBenno, Cyn mpu3HaeT HapymeHue crateu 5§ 1
KoHBeHITMY ¥ B OTHOIIIEHUH ITOTO TIEPHUOIA JIMIIIEHUS 3asBUTEIISI CBOOOIBI.

(d) C 18 mo 21 gexadpst 2006 roaa

194. 3asButens yTBepKIal, YTO €0 CoJepXKaHue moj crpaxkeit ¢ 18 mo
21 nexabpst 2006 roma (cM. TyHKT 98 BEIIIIE) OBUTIO TPOU3BOIHHBIM.

© IepeBox LlenTpa cTpaTernyecKkoii 3alUThI

]Opl/l}I“‘leCKaﬂ noaaep:KKa HeHTpa CTpaTernqecm)ifl 3alIUTBI
a/s 10397, Xapekos, 61002, Ykpanna

+380577006772

strategic.litigations@gmail.com

www.hr-lawyers.org


http://hr-lawyers.org/index.php?id=1236434978
http://hr-lawyers.org/index.php?id=1298290916
http://hr-lawyers.org/index.php?id=1298290916

PELLIEHUE I10 JIEJIY HEYUITOPYKA U MTOHKAJIO TTIPOTHB YKPAWHBI 39

195. [IpaBUTENBCTBO YTBEPIKIACT, YTO MIEPBBII 3aIBUTENb ObLT 3aKITIOUCH
MO/ CTPaXKy MO PEIICHUIO Cy/Ia B COOTBETCTBUHU C MOJIOKEHUSIMU O MEpax
IIpeceYeHHs B paMKax yroJIOBHOTO CYIOMPOU3BOICTBA.

196. Cyn ormewaer, 4To il TOTO, YTOOBI JHUIICHHWE CBOOOJBI OBLIO
3aKOHHBIM B 3HaueHUU cTatbu 5 § 1 KoHBeHIMM, HEAOCTATOYHO, YTOOBI AT
Mepa COOTBETCTBOBaJIa HAIIMOHAIILHOMY 3aKOHOJATENbCTBY, OHA JOJDKHA
TaKke OBITh HEOOXOJAMMOW B KOHKPETHBIX 00CTOsATEIhCTBax (cM. Nestak
v. Slovakia, no. 65559/01, § 74, 27 February 2007; u Khayredinov
v. Ukraine, no. 38717/04, §§ 27-28, 14 October 2010).

197. Yrto kacaercs Hacrosmero nena, Cyn ormeuaer, uyto 18 mexabps
2006 roga XMeIbHUIIKANA TOPOJACKOMN CyJl IPUHSIT perieHrue 00 M3MEHEHUHN
Mephl MPECEeUEHUs C MOANMKUCKUA O HEBBIC3/IE HA COJEPKAHUE IO CTPAKEH,
MO CIEAYIONUM TPEeM MPUYMHAM: TSHKECTh OOBHHEHUH, pUCK To0era u puck
BIIMSIHUS Ha CBUETeNeH (cM. yHKT 98 Bhiie). Hu oiHa U3 3TUX PUYUH HE
npenacTaBisiercs yoeautenbHO. TspkecTh OOBUHEHHM CYIIECTBEHHO HE
u3MeHunach, Tak kak 30 Hoa0ps 2006 ronma mpecTymieHus, B KOTOPBIX
MOJI03pEBANICA 3asBUTENb, OBLTH BCErO JIHIIb NEpeKBATHPHUIMPOBaHBI, 03
BBISIBIICHHS] KaKUX-THOO HOBBIX (PAKTOB WJIM 00CTOATENBCTB. UTO KacaeTcs
pucka moOera, HU MPOKYpPOp, HU CyJ HE YyKa3ald HHUKAKUX MPUMEPOB
MOBEJICHUS 3asABUTEISI, KOTAa OH HAXOAWJICS TOJ MOAMUCKON O HEBBIE3E,
KOTOphIe ObI OJTBEPKIANN Takoi puck. Hakonen, omacenusi cBuaereneit
3a ux 0€30MacHOCTh, MO-BHUAMMOMY, OIPAaHMUYMBAINCH WX BICYATICHUEM,
YTO MX SKOOBI KTO-TO IMpECleyeT, U He ObUIM OCHOBAaHBI HAa KaKHX-THOO
JI0Ka3aTeNNbCTBAX MIPUYACTHOCTU K 3TOMY IEPBOTO 3asBUTENS (CM. TYHKT 99
Boiiie). C Ipyroil CTOPOHBI, Cyabl HE PACCMOTPETIH TOBOJBI 3asBUTEIIS
B II0JIb3y €ro OCBOOOXKICHHS 10 cyna (Takue, Kak IJIOXO€ COCTOSHHUE
3I0pOBbs, a TakXKe CceMeilHas W JIM4YHas CHUTyalus), KOTOpbIe
MOITBEPKIATHCH IOKYMEHTAIBHBIMU JJOKA3aTeIbCTBAMHU.

198. B cBete Bolmen3noxkeHHoro, Cya CY4UTaeT, 4TO B OOCTOSATENHCTBAX
JAHHOTO JleJla HalMOHAIbHBIE BJIACTH HE CMOIVIM  YOEAUTEIHHO
MOTHUBHPOBATh COJEp)KAHUE TEPBOTO 3asSBUTENS MOJ CTpaked B TEPUOA
¢ 18 mo 21 nexabps 2006 roma, MOITOMY COJEpIKAHUE MO CTPAKEH B ATOT
nepuo ObLTO MPOU3BOJIBHBIM.

199. CootBerctBerno, Cyq cymTaeT, 4To 37€Ch TakKe ObUIa HapylleHa
crathsa 5 § 1 KonBeHnuu.

(e) C 23 ¢eBpans no 21 mapra 2007 roga

200. ITepBsIii 3asBUTENH YTBEPXKAAT, YTO €T0 COACpPKAHUE MO CTpaken
B TE€UEHHE 3TOr0 MepHoAa He ObUIO CAaHKIIMOHUPOBAHO HUKAKUM PELICHUEM,
Y TIO3TOMY OBIJIO HE3aKOHHBIM.

201. [TpaBUTENHCTBO HE COTJACHUIOCH, OTMETHB, YTO OCHapUBAEMOE
coJiepKaHne o cTpakei COOTBETCTBOBAJIO BHYTPCHHEMY
3aKOHOJIaTENICTBY.
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202. Cyn oTMeYaeT, 4ToO B YKa3aHHBIN NIEPHO/I, KOTOPBIN ACHCTBUTEIBHO,
KaK TMPEACTaBIseTCS, HE OBbUT CAHKIMOHMPOBAH HUKAKUM PEIICHUEM,
nocyneOHOe — CIENCTBUE IO JIeny  3asBUTENsS  ObUI0  OOBSABICHO
3aBEpUICHHBIM, U JEJ0 ObUIO HANpaBIEHO MPOKYpPaTypoil B CyM, a 3aTeM
nepeaano B Apyroi ¢y (M. myHKThl 103-106 Bbiie).

203. Cyx oTMeuaeT, 94To B TO BpeMsl KaK COOTBETCTBYIOIINE TOJIOKEHUS
BHYTPEHHETO 3aKOHOJIATEeNIbCTBA PETYIUPYIOT MpolecCyaibHble ACHCTBUS
npu Tiepenade Jeina B Cy[, OHM HE YCTaHABIMBAIOT YETKHE IIpaBHIIa
OTHOCHUTEIIbHO TOTO, KaKOM OpraH, Ha KaKuX OCHOBAHMSX M HAa KaKOW CPOK
MOXET TMPOJUTUTh CoJiepKaHre 0OBUHsIEMOro moj cTpaxei (cm. Solovey and
Zozulya, ymomstHyTO€ BBIIIE, § 72).

204. Cyn yxe paccMmaTpuBal W TMpHU3HABANl HapyimieHue crtatbu S5 § 1
KonBeHlluu BO MHOTMX [eNax, KacaloUIMXcs MPaKTUKUA 3aKITIOYCHHUS
OOBHHSIEMBIX TIOJI CTPAXY TOJIHKO Ha OCHOBAaHUH TOTO, YTO OOBUHHUTEIHLHOEC
3aKioueHue ObUIo  mepenaHo B cyd  mepBod  uHctaHuuu. Cya
KOHCTaTHPOBAJI, YTO MPAKTHKA COJCPKaHUSI OOBHHSEMBIX TIOJ CTpakel 6e3
KOHKPETHOW MpaBOBOW 0a3bl WM YETKUX MPaBHUI, PETYIUPYIOIUX HX
MOJIOKEHHUE — B PE3yJIbTaTe Yero OHW MOTYT OBITh JIUIICHBI CBOOOJBI HA
HEOTNpeAeNeHHbI CpoK 0e3 cyaeOHON CaHKIMM — HECOBMECTHMa
C TIPUHIIUTIAMU TIPABOBOM ONPEISICHHOCTH M 3allUThl OT IPOU3BOJIA,
KOTOpBIE SABJSAIOTCS 00med uaeelt Bcelt KoHBeHIMM, a TakKe MPUHIIMIIA
BEpXOBeHCTBa mpaBa (cM., Hampumep, Yeloyev, ymomsHyTOe BbIIIE,
§§ 50-51, ¢ nanpHEHIIMMU CChUIKAMU). DTa mpobiieMa, KOTopasi, Kak ObUIo
NPU3HAHO, UMEET CTPYKTYpHbIN xapaktep B Ykpaumne (cm. Kharchenko,
yrnoMsaHyToe Beiie, §§ 98 u 101), nposBisercs Takxke B JaHHOM Ciydae.

205. Takum oOpa3om, Cyz menaeT BBIBOJA, YTO COJCPIKAHHUE 3asIBUTEIIS
MOJI CTpakel B TEUEHHE ITOro Mepuojia HE COOTBETCTBOBANO crathe 5 § 1
KonBeH1MY, 1 MPU3HAET HAPYIICHUE ITOTO ITOJTOKCHHUS.

2. Cmamos 5 § 2 Koneenyuu

206. 3asiBUTENH YTBEPXKAAJ, YTO €My HE COOONTMIIM 00 OCHOBAHMSIX JIS
ero 3axgepxkanuss 20 wmas 2004 roga B TeEUYEHHE HECKOJBKHMX YacoB,
a COCTaBJICHHBI  BIIOCJIEJACTBUM HPOTOKOJI 00  aJMUHUCTPATUBHOM
3a/Iep’KaHui OTPAaHUYMBANICA JIUIIb CCHUIKAMH Ha TMPABOBBIC MOJOXKEHUS,
KOTOpPBIE HM O YeM eMy He TOBOpmiIH. HakoHel, 3assBUTENb yTBEPKIA, YTO
€ro aJMUHUCTPATUBHOE 3a/epikaHrue ObUIO OCHOBAaHO Ha HaJAyMaHHBIX
OCHOBAHHUSIX M HA caMOM Jejie ObUIO TPemsioroM JJisi €ro Jompoca
B KaUeCTBE MOJI03PEBaEMOro B yOUICTBE.

207. [TpaBuTEensCTBO HE commacuiaock. OHM OTMETHIIM, YTO 3asBUTEIb
OBLIT 3a7iepKaH MO MOJIO3PEHHUI0 B HE3aKOHHOM XPAaHEHUH HAPKOTHKOB M YTO
MPOTOKOJI, COCTaBJICHHBI MUWJIUITMEH B OTOW CBSI3U, OBUT JOCTAaTOYHO
SICHBIM.

208. Cyn moBTopsier, 9to ctaThsd 5§ 2 KoOHBEHIMH COACPKHUT
DIIEMEHTApHBIE TapaHTHH, YTO JF000€ 3a/JepKaHHOE JIMIIO JOJKHO 3HATh,
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NPUYMHY JUIIEHUS ero cBoOonbl. B cuiy 3TOro mosnoxkeHus Io0oMy
3a/Iep’)KaHHOMY JOJDKHBI OBITh Pa3bsICHEHBI, MPOCTHIM M TIOHATHBIM €MY
A3BIKOM, IOpUAMYECKHE U (PaKTHUECKHE OCHOBAHMS AJSl €ro 3a/iepiKaHuf,
9TOOBI 3aJIepXKAaHHBIA MOT, €CITU OH CUHUTAET HYKHBIM, OOPATUTHCS B CYJ U
OCITOpUTH 3aKOHHOCTH 3azepkanus (cm. Fox, Campbell and Hartley,
yIoMsiHyTOE BbIIIE, § 40).

209. B otHomenuu Hactosmero aena, Cyn yke yCTaHOBHII, B KOHTEKCTE
paccMoTpeHust kannob mepBoro 3asBuTelns no crateke 5 § 1 KonBeniuu, 4ro
BO Bpems 3ajepxkanus 3asBuresns 20 mas 2004 roga momo3peHusi IpOTUB
HEro He OBUIM YeTKO CPOPMYITUPOBAHBI, U YTO OH PACCMATPHBAIICS Kak
MOI03pEBAEMbIi B Jiesie 00 youiicTBe, Oyayun opuIManbHO 3a7ep>KaHHBIM
T10 MOJI03PCHUI0 B aIMUHUCTPATHBHOM IPaBOHAPYIICHUU (CM. IYHKTHI 177-
178 Boiiie). Kpome Toro, Cyn oTMe4aeT, 4To B MIJIMIICHCKOM POTOKOJIE 00
AIMHUHUCTPATHBHOM 3aJIep’KaHUU TICPBOTO 3asBUTENS JIUIIH YIIOMUHAINCH
MIPABOBBIE MOJIOKEHUSI, HA KOTOPBIX OBLJIO OCHOBAHO 3aJiep)KaHUE, U HET
HUKAaKMX [PU3HAKOB TOT0, d4YTO Oojee moiHas wuHpopManus Obuia
npeocTaBicHa 3asABUTEN0 YCTHO ((akThl CM. B MYHKTe 9 BbINIE; 1ena,
B KoTophix CyJ Mpu3HaBajd MPOCTOE YIMOMHHAHHE IPABOBBIX IOJOKECHUI
B KaUECTBE OCHOBAHUU JJIS 3a/Iep’KaHusl HEJOCTAaTOUHBIM I IeJiel cTaThu
5§ 2 Kousennuu, cm. Fox, Campbell and Hartley, ynomsinyroe Bbimie,
§ 41).

210. IIpu naHHBIX OOCTOATENHCTBAX HE 3aMETHO, 4YTOOBI TEpPBBIN
3asgBUTENb OBbLJI OCBEOMIICH O (PAaKTUYECKUX U MPABOBBIX OCHOBAHUSX IS
ero 3aaepkaHus. HampotwB, OH SBHO TIpeOBIBAI B  COCTOSHUH
HEOTPEACNEHHOCTH M HEJAOYMEHHSI OTHOCUTEIIBHO TOr0, MOYeMy OH ObLI
mutieH cBo6oasl 20 mast 2004 rona.

211. CnenoBarenbHO, B JAaHHOM ciy4yae Oblla HapylleHa cTaTths 5 § 2
Konsenimu.

3. Cmamos 5 § 3 Konsenyuu

(a) TIpaBo ObLITH HE3aMeJIUTEIBHO JOCTABIEHHBIM K Cy/Ibe

212. TlepBblii 3assBUTENb YTBEPXKAAJ, YTO MIECTUIHEBHAS 3a/IEP)KKaA C €T0
JIOCTaBJIeHUeM K cynabe mnocne 3aaepxkanus 20 mas 2004 roma Oblia
HECOBMECTHMA C BBIIIEYTIOMSHYTHIM IIPABOM.

213. IIpaButenscTBO MoauepkHyiao, yro 20 mas 2004 ronga 3asBUTENb
OBLT 3a/1epKaH 10 MOJO3PEHUI0 B a]IMUHUCTPATUBHOM IIPaBOHAPYILIEHUU U
IpaBoBast MpoLEAypa JUIsl 3TOTO TUIA 3a/€pKaHusl He TpeOyeT JOCTaBICHHUS
3aJIepKAHHOTO K CyJIbe.

214. Cyn moOBTOpsieT, UYTO HE3aMEeUIUTEeNbHBIA CyJNeOHBI KOHTPOJIb
ABIIIETCS OJHUM M3 OCHOBHBIX DJIEMEHTOB TapaHTUH, 3aKperIeHHBIX
B cTathe 5 § 3, 11es1b KOTOPOil COCTOUT B TOM, YTOOBI MUHUMHU3HPOBATH PUCK
Ipou3Boja M 00ECleYuTh BEPXOBEHCTBO IMpaBa — OAMH W3
OCHOBOIIOJIATraloINX IIPUHIIAIIOB JEMOKPaTUYECKOTO o01ecTBa
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(cm. Brogan and Others v. the United Kingdom, 29 November 1988, § 58,
Series A no. 145-B). XoTs He3aMeIMTEIbHOCTh JOJDKHA OIICHHBATHCS
B K&KJIOM KOHKPETHOM JieJile B 3aBHUCHMOCTH OT €ro OCOOEHHOCTeMH
(cMm., cpemu mipodero, Aquilina v. Malta [GC], no. 25642/94, § 48, ECHR
1999-111), sxecTKkHe BpEeMEHHBIE OTpaHUYEHUS, HAjaraeMble cratheil 5 § 3,
HE TMO3BOJISIOT CIMIIKOM THOKO HWHTEPIPETHPOBATh O3TO TPEOOBAHHE;
B IIPOTUBHOM Cllydae 3TO Obl CEpbe3HO OCIa0MIIO MPOLEAYPHbIE TApAaHTHH U
MIOBJICKJIO PUCK HAaHECEHHUs yIiepOa caMoi CyTH Mpasa, 3alUIIaeMoro dTUM
nonoxenneM (cm. McKay v. the United Kingdom [GC], no. 543/03, § 33,
ECHR 2006-X).

215. B nannowm ciyqae, Cyj, B CBETE CBOMX BBIBOJIOB B IyHKTax 177-179
u 182 BbIIIe, CUMTAET, YTO COJAEPKAHHME MEPBOTO 3asBUTEIS MO CTpaken
B 3HaueHuu crated 5 § 1(c) KonuBennuu nagamocs 20 mas 2004 roma u He
CTaJIO TIPEeIMETOM CyneOHOro Hamzopa a0 26 mas 2004 roga. Jra 3amepikka
HE UMella HUKaKuX 00beKTUBHBIX ocHOBaHM. Kpome toro, Cya ycTaHoBui,
YTO B YKA3aHHBIA IIEPUOJ NEPBBIM 3asBUTEIb COIAEPIKAICA IO CTPAKEH
HE3aKOHHO M IMOJIBEprajicsi O4YeHb >KECTOKOMY OOpalleHHIO CO CTOPOHBI
vtk (cM. nyHktel 154, 159 u 182 Beime). HesamemaurtesnbHbIH
CyneOHbI HaA30p MOT Obl MPEAOTBPATHTh CIyYMBILIEECS, HO 3TO ObLIO
CIENaHO TOJBKO Yepe3 IIecTb JHEH, — cpok, KoTopeld Cyn cuurtaer
HEJOMYCTUMO JIOJITUM.

216. Takum oOpazom, Cyn mnpu3HAaeT HapymieHHe cratbun 5§ 3
KonBeHiiuu B  OTHOIIEHMHM TMpaBa [MEpPBOro  3asABUTENS  OBbIThH
HE3aMeJIUTEIHHO JOCTABICHHBIM K CYy/IbE.

(b) IIpaBo Ha cyaeOHOe Pa3oMPaTEILCTBO B TeYEHHE PA3yMHOI0 CPOKA HJIH HA
0CBOOOKIEHHE /10 CYya

217. IlepBblif 3asBUTENb YTBEPXKAAJ, YTO OOIIAs MPOJOJIKHUTEIbHOCTD
ero npeaBapuTenbHoOro 3akiatoueHus, ¢ 20 mas 2004 roga mo 5 mas 2005
roga u ¢ 18 nekabps 2006 roma mo 31 asrycra 2007 ropma, Oblia
HEOOOCHOBAHHOM.

218. [IpaBUTENBCTBO CUUTAET, 4YTO aJIMHUHHCTPATUBHOE 3aJepXKaHue
nepsoro 3asButens ¢ 20 mo 23 mas 2004 rona NOHKHO OBITH UCKITFOYEHO W3
nepuoJia, MOJIEKAIEero paCCMOTPEHHIO B paMKax cTaTbhi 5 § 3 KonBeHmu
(c 23 mas 2004 roga mo 5 mas 2005 roxa). [To muenuro [IpaButenbcTBa,
IPOJIOJDKUTEIBHOCTh 3TOr0 Mepuojia He ObLIa HEOOOCHOBAHHOW, YUMTHIBAS
TSOKECTh OOBMHEHWH, BBIIBUHYTHIX TPOTHUB 3asBUTEIS, CIOXKHOCTH JIEJa,
0o0beM  CJIEICTBEHHOM  paboTbl M TIIATENBHOCTb,  MPOSBICHHYIO
CIIEZICTBEHHBIMH OpraHaMH W CyIOM TiepBOil mHCTaHIWMU. OHHU TakKe
OTMETHJIH, YTO B TE€YCHHUE YKA3aHHOT'O CPOKa MEPBHIi 3aSBUTENb HU pa3y He
XO/IaTaiCTBOBAJI 00 W3MEHEHWHM Mephl mpeceueHus. UTo KacaeTcs
colepkaHus 3asBUTENsl moji crpaxked c¢ 18 gexabps 2006 roma 1o
31 aBrycra 2007 roma, IIpaBUTenbCcTBO yTBEpXkAano, dYTO, C OJHOM
CTOPOHBI, OHO 0A3MPOBATIOCH HA HAJISKAIIUX U JOCTATOUHBIX OCHOBAHHUSAX,
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U, C JpYyroil CTOpOHBI, KOMIETEHTHbIE OpraHel paboTalu Haja JelIoM
C JIOJKHBIM YCEpPAHUEM.

219. Cyx noBTOpSIET, UTO BOIIPOC O Pa3yMHOCTU CPOKa COAEPIKAHUS MOJT
CTpakeld HE MOXKET OIeHMBaThCcs abcTpakTHO. Bompoc, pasymHO 11
OCTaBIISITh OOBHUHSAEMOTO MO CTpa)keH, OJDKEH OLEHUBATHCS B KaXKIOM
KOHKPETHOM CJIy4ae B COOTBETCTBHUHU C €ro ocodeHHoctsMu. I[Ipomsienue
CpPOKa COJEpKaHUsS IMOJ CTpakeil MOXKeT ObIThb OMpaBIaHO, TOJIBKO €CIH
UMEIOTCS YeTKHE MPH3HAKK TOJJMHHOTO OOIIECTBEHHOTO HWHTEpeca,
KOTOPBIi, HECMOTPS Ha MPE3YMIIIHI0 HEBUHOBHOCTH, MEPEBEIINBAET MPABO
Ha cBoOony (cMm. meno Jecius v. Lithuania, no. 34578/97, § 93, ECHR
2000-1X)). Hamnunme 0OOCHOBAHHBIX IOJO3PEHHUI, YTO 3aJCpKAHHBIN
COBEPILWJI TPECTYIUIEHUE, SBISETCS HEOOXOAMMBIM  YCIOBHEM  JUIS
comepkanus moxa crpaxkedl. OIHAKO TO HCTEUYEHUU OMPEIEIEHHOTO
BpPEMEHH MOJI03PEHUE caMo Mo ceOe He OMpaBABIBACT JIMIICHUE CBOOOIBI, U
cyneOHbIe OpTraHbl JOJKHBI IPUBECTH IPYTHe OCHOBAHMS ISl JalIbHEHIIIero
conepxanus 1oj crpaxeit (cm. Jablonski v. Poland, no. 33492/96, § 80,
21 December 2000). OTtu OCHOBaHHUs, KpPOME TOrO, JOJKHBI OBITH
VIIOMSIHYTHI B PEHICHHUSIX HAIIMOHAIBHBIX CYJIOB, H apTyMEHTHI 32 U MPOTHB
OCBOOOXICHUS HE JIOJDKHBI OBITh «OOIUMH M aOCTpaKTHBIMH» (CM.
Ttowiecki v. Poland, no. 27504/95, § 61, 4 October 2001, u Smirnova
V. Russia, nos. 46133/99 and 48183/99, § 63, ECHR 2003-1X).

220. YuuteiBas 3T COOOpa)KeHHsI U CBOM BBIBOABI B MyHKTax 172-205
Boiie, CyJ cyMTaeT, YTo CleAyeT MPUHUMAaTh BO BHUMAHUE IEPHOJBI C
20 mast 2004 Troma mo 5 mas 2005 roma u ¢ 18 mexabpst 2006 roma 1o
31 aBrycra 2007 roga, KOTOpbIe COCTaBHIIU, B OOIIEH CIOXKHOCTH, OJIUH TOJ
U BOCEMb MecsIeB (CM., JUIs HUTFOCTpalnuu pacdera, Isayev v. Russia,
no. 20756/04, § 144, 22 October 2009).

221. Cyn ormedaet, uto craThs 5 § 3 KOHBEHIIMM COCTaBIISIET €IWHOE
nenoe co crateeit 5 § 1(c), u 9TH JBa MOJOKEHUS CIEyeT paccMaTpUBAaTh B
COYEeTaHWUH JPyr ¢ apyrom (cM. SMirnova, ymoMsHyToe Bhimie, § 56, u
Ciulla v. Italy, 22 February 1989, § 38, Series A no. 148). B nmanHom
cirydae, Cya yxke paccMaTpuBall OTAEIbHBIE TEPHOIBI COACPIKAHUS TION
CTpaxkeil IepBOro 3asBUTENs ¢ TOUkH 3peHus crateu 5 § 1(c) KonBenuum,
a uMeHHO: nepuoasl ¢ 14 oxtadps 2004 roma mo 5 mas 2005 roma u ¢
21 mapta o 31 asrycra 2007 rojma, OCHOBaHHBIE Ha CYAECOHBIX PEIICHUSIX
0e3 yKazaHWsl TPUYMH WM YCTAaHOBIICHHBIX CpPOKOB COJICPKAHUS TIO
CTpaxkedf, 4YTO, B CBOIO OdYepe/lb, HE MPOTHBOPEUUIIO HAIMOHATIHLHOMY
3aKOHOJIATENILCTBY; IOBTOPHOE 3aKIIOYCHHE 3asgBHUTENS TIOf CTPaxKy
18 nexabpst 2006 roma 6e3 AOMKHOTO OOOCHOBAHHS; W COJCpKAHUE O]
ctpaxeil ¢ 23 ¢espans no 21 mapra 2007 rona, He CaHKIIMOHUPOBAHHOE
HHUKaKuM perreHreM (cM. myHKTsI 189, 199 u 205 Bbilie, COOTBETCTBEHHO).

222. B nomoiHEHWE K CBOMM BBIMICYIIOMSIHYTBIM BBIBOJIAM II0 CTaThe
5§ 1 (c), Cyn OIICHUT, MOXKHO JIH CUMTATh COJICPKAHUE MIEPBOTO 3asBUTEIIS
MOJ] CTPakel pa3yMHBIM MO CMBICITY cTaThk 5 § 3 KoHBEeHIIMM.
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223. Cyn oTMedYaeT, 4To B OTHOLICHHH repBoro nepuoaa (¢ 20 mas 2004
roga mo 5 mas 2005 roma) XMeNpHUUKHUHA TOPOJCKOM Cyl B CBOMX
pemeHusx ot 26 mas u 20 urons 2004 roma CaHKITMOHUPOBAJ JalIbHEHIIIEe
COJIep’)KaHUE TIEPBOTO 3asBHUTENS TOJ CTPAXEH, CChUIAsICh, B 0OImEM U
abCTpakTHO, HA TSDKECTh BBIJBUHYTHIX NPOTHUB HEro OOBUHEHUNH U
HEOTHEMJIEMBI PUCK €r0 MoOera Wik MPEensTCTBOBAHUS PaCCICAOBAHUIO
B ClIy4ae OCBOOOXk/IeHUA. XMEIbHUIIKUNA TOPOJICKON CyJl HE paccMaTpuBal
JUYHOCTH 3asABUTENS WM KAKUE-TMOO JPYrue KOHKpPETHBIC (aKThI,
Kacalollluecsi ero CUTyalluH, KOTOpble MOINIM Obl MOATBEPIUTH WIIH,
HaIIPOTHB, Pa3BEATh 3TU OMACCHUSI.

224. Yto KacaeTcss BTOpOro paccMmarpuBaemoro mnepuoaa (¢ 18 mexabps
2006 roma mo 31 aerycra 2007 roma), U3 MarepualioB HAI[MOHAIHLHOIO
mpolecca, MeroLmxces B pacnopsbkennd Cyzaa, BUTHO, UTO B OTOT MEPHOJ
YKpPauHCKHE CYJbI MPOJJICBAIN MPEABAPUTEIILHOE 3aKIIOUCHUE 3asBUTEIIS
nBa paza — B jekabpe 2006 roga u B ssHBape 2007 roma (TOYHBIC JaThl B
UMCIOIUXCS KOmusx Hepa3oopumBbl). Cya CUMTaeT HEIOCTATOYHBIMH
OCHOBaHUs, MPEACTaBICHHbIC HAIMOHANBHBIMU CYAaMH JAJS MOBTOPHOTO
3ajepkanus reporo 3asButens 18 nexadps 2006 roma (cM. nyHKTHI 198-
199 Bbime). Kpome toro, Cym oOTMeYaeT, 4YTO HMX apryMEHTBI JUIs
MPOJIOJDKEHUSI €0  COJCp)KaHUsI TMOJ] CTpa)ked Tocie 3TOW JaThl HE
YIIOBJIETBOPSIOT TpeOoBaHusIM cTtaThu 5 § 3 KoHBeHIMH.

225. Takum obOpazom, Cyn nemaer BBIBOJ, YTO OblIa HapymIeHa CTAThs
5§ 3 KouBeHlluM B CBSI3M C HEJOCTATOYHOCTHIO OCHOBAHHMMA IS
JATBHEHIIIETO COJCpXKAHUsSI TMEPBOTO 3asBUTENS IOJ CTpaKed B TEUCHUE
BBIIICYTIOMSHYTBIX TIEPUOJIOB.

4. Cmamovs 5 § 5 Koneenyuu

226. IlepBblif 3asBUTENb YTBEpXKJald, 4YTO OH HE HMeN I[IpaBa Ha
BO3MEIIIEHNE B OTHOIICHUH 3asBJICHHBIX HAPYIICHUN CTaThH 5.

227. IlpaBUTENBCTBO  YTBEPXkAajdo, 4YTO, B OTCYTCTBHE pELICHHUS
HAIIMOHAJBHBIX CYIOB, TTOATBEPKIAIOIIET0 HE3aKOHHOCTh COJIEPIKAHUS
3asgBUTENS MMOJI CTpaked, ero TpeOOBaHUE O BO3MELIEHUU YOBITKOB OBLIO
HE0OOCHOBAaHHBIM.

228. Cyn moBTOpsieT, YTO cCTaThsl 5§ 5 TrapaHTHpyeT MpaBO Ha
BO3MEIIIEHHE JIMIaM, CTaBIIMM JKEPTBAMHU apecTa WIH 3aJepKaHHs
B HapylIeHHe JApyrux monoxeHuir cratbu 5 (cm. Steel and Others v. the
United Kingdom, 23 September 1998, § 81, Reports 1998-VII).

229. B nanHom ciydae CyJ yCTaHOBHJI HECKOJIBKO HapyIIEHUH CTaTbH
5§ 1, B coueTaHuu ¢ KOTOpoil OyJEeT paccMaTpUBATHCS HACTOSIIAs Kajloda
(cm. mynkter 182, 189, 193, 199 u 205, a Ttakxe myHKT 169, BbIie).
CnenoBarenbHo, cTaThs 5 § 5 KoHBeHIMM NpUMEHHMa B JIaHHOM CIly4ae.
Cyn omKeH YCTaHOBUTb, MMEN JIM, WIM MMEET JIU B HACTOSIIEe BpeMs
NEepBBIA 3asBUTENIb MPAaBO Ha BO3MEIIEHHME 3a HapylieHue cratbu 5§ 1
KonBenuum.
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230. Cyn oTMeuaeT, 4TO OH MpU3HAT HapylieHus cTaTbu 5 § 1 B cBs3M
C coJiepKaHUEM MoJ cTpaxkeil nepBoro 3assutens ¢ 20 mo 26 mas 2004
rona; ¢ 14 oktsa6ps 2004 roxa o 5 mas 2005 roxaa; ¢ 22 o 23 Hosi6ps 2006
rojia; mMociie ero MoBTOpPHOTo 3aaepxkanus ¢ 18 mo 21 gexabps 2006 rona;
a TaKk)Ke C ero cojepkanveM mnoja crpaxeit ¢ 23 derpans mo 31 aBrycra
2007 rona (cM. cChUIKM B IIyHKTE 229 BBIIIE).

231. Cyn otTMeuaer, 4YTO BONPOC O BO3MEIICHUH 3a HE3aKOHHOE
3ajiepKaHue peryiaupyercs B YkpauHe 3akoHOM «O MOpsiKe BO3MEIICHUS
Bpena, MPUYUHEHHOTO TPakIaHWHY HE3aKOHHBIMU JIEHCTBUSMHU OpPraHOB
JIO3HAHUS, MPEIBAPUTEIILHOTO CIICACTBUS, MPOKYpaTyphl U cyna» («3akoH
0 BO3MEIIEHUH» — CM. MYHKTHI 140-141 Boirie). /10 BHECEHHUS MMOMPABOK OT
1 nexabpss 2005 roma, 3TOT 3aKOH TpeayCMaTpPHBaJI BO3MEIICHHE 32
HE3aKOHHOE COJIep’KaHue IO CTPaKeil TOJNBKO B Cllydae OKOHYATEIHHOTO
OTpaBJAHUS 33JCP’KAHHOTO WJIM MPEKPAIICHUs YrOJOBHOTO Jiejia MPOTUB
HEro Mo peadWIMTUPYIOIIMM OCHOBaHUSM. [locie BHeceHus MOIMpPaBoOK,
TaKo€ BO3MEIICHHE CTAJI0 TaK)KE€ BO3MOXHBIM IPU MPU3HAHUU CYIOM
HE3aKOHHOCTH 3a/Iep>KaHuA.

232. Cyn oTmeyaer, 4TO BO BpeMsl IEPBOTrO IEpPHOAa COJACPKAHUS
3asBUTEIIS O] CTpaXkKei, mpu3HaHHOro He3akoHHBIM (¢ 20 mo 26 mas 2004
roja), 3aKoH O BO3MEIICHUH ObLI OBl MPUMEHUM K €r0 CHUTYAIlUH, TOJIBKO
ecyu Obl OOBUHEHHMSI IPOTUB HETO OBLIU CHATHL. UTO KacaeTcs MepHoOJI0B €ro
conepkanus moj crpaxkeit ¢ 14 okrsaops 2004 roma mo 5 mas 2005 rona,
c23 despans no 31 asrycra 2007 roma W Tmoclie €ro IMOBTOPHOTO
3anepkanus 18 nexabps 2006 rona, oHM HE MPOTUBOPEUUIIN BHYTPEHHEMY
3aKOHOJATEIbCTBY, M TOSTOMY TEpBBIN 3asBUTENb HE HMEJI HHUKAKUX
NIAHCOB HA TO, YTO YKPAWMHCKUE CYAbl MPHU3HAIOT UX HE3aKOHHBIMHU.
Hakoner, uto kacaeTcst cofep>kKaHusi 3asBUTENs IMOJA CTpaxkei c¢ 22 1o
23 Hos10pst 2006 TOoAa, CyABl MPU3HAIHA €0 3aKOHHBIM, TEM CaMBIM JIHIIIHB
3asIBUTEIISI OCHOBAHUH JJIs1 TpPeOOBAHMS BO3MEILIEHUS B ATON CBSI3H.

233. TakuMm o0OpazoM, B cCllydae T[I€pBOTO 3asABUTENS  3aKOH
0 BO3MEIIEHUU HE TMpeaycMarpuBajl TMpaBo Ha Bo3MemnieHwe. Kak
MPEJICTABISIETCS, 3TO TPAaBO HE MPEIyCMATPUBAIOCH TAKKE HUKAKHUMHU
IPYTMMH TIOJIOKEHUSIMH ~ YKPAaWHCKOTO 3aKOHOJATENhCTBA, C YYETOM
OTCYTCTBHSI ~ KAaKOW-THOO  FOPUIAMYECKONW  MPOLEayphl  TpeOOBaHHS
BO3MEIICHHUs] 33  JIMIIEHHE CBOOOJBI, TPU3HAHHOE  HE3aKOHHBIM
CtpacOyprckum CygoM.

234. Cyx mpuimien K BBIBOJY, YTO MEPBBINA 3asBUTENb HE UMEIN MpaBa Ha
BO3MEIICHHE 33 HE3aKOHHOE COJepXKaHHue MOJ CTpaxell, Kak Toro tpedyer
ctatbst 5 § 5 KonBennuu. CrnenoBaTenbHO, 3TO TMOJIOKEHHE OBLIO

HapyILIECHO.
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1. 3ASBJIEHHBIE HAPYIIEHNWSA CTATBU 5 § 4 KOHBEHIIMU B
OTHOUIEHWU ITEPBOI'O 3AABUTEJA

235. TlepBblii 3asABUTENb TAKXKE MOJAT P ’Kajdo0 B COOTBETCTBHHU CO
ctatbeil 5 § 4 KonBeHLnu, KOTOpast I1acur:

((Ka)l()lblﬁ, KTO JIMIICH CBO60,HI)I B pC3yJIbTaTC apeCTa UJIN 3aKIIHOYCHU IO CTPaXKy,
HUMCCT IIpaBO Ha Oe3oTarareasLHOe PacCMOTPEHUE CYAOM IIPAaBOMEPHOCTU €ro
3aKJIIOYCHUA T0J CTPAXy U Ha OCBOGO)K)IGHI/IG, €CJIM €ro 3aKJIFOYCHUC 1O CTpaXKy
MPU3HAHO CYyAOM HE3aKOHHBIM)).

A. ApryMeHTBI CTOPOH

236. [IepBbIii 3asBUTENH OTPULIANT, YTO OH UMEN JOCTYH K KaKoW-1mbo
¢ (deKTUBHOE TMpOoLEAype CYACOHOro IepecMoTpa 3aKOHHOCTH  €ro
3aaepxanusa. OH yTBepKJai, uTo Oblia HapyiieHa ctaThs 5 § 4 KonBenuuu
Ha CICAYIONIMX OCHOBaHMSX: (a) mpoleccyalibHas —HECIPaBEIIIMBOCTb
cynebHoro paszouparensctBa 18 mekabps 2006 roma, mociae KOTOPOro OH
ObUI 3aKJIIOYEH I0JI CTPaKy BMECTO HMMEBIICH MECTO paHee MOIHCKH
0 HEBbIE3/le (@ MMEHHO, HECBOEBPEMEHHBIM JOCTYNl K XOAATalCTBY
POKypopa U APYTrUM MaTepuaiaM jeja, HEOOXOAUMBIM ISl €r0 3allUThI);
(0) Te e BOMPOCH KacaTelIbHO pazbuparenscTBa 21 aexabps 2006 rona,
OpUdYeM CHUTyalusi yCyryoWjgach TeM, 4YTO 93TO pa3OupaTesbCTBO
IPOBOJWIOCH B OTCYTCTBHE IIE€PBOTO 3asBHUTENS; (C) OTCYTCTBHE KaKOW-
a1u00 BO3MOXKHOCTH Ui TIEPBOTO 3asBUTENS JIOOUTHCS  CyIeOHOTO
IepecMOTpa 3aKOHHOCTH €ro COJCp)KaHUs TMOJ CTpaxed BO BpeMs
IpeBapUTENBLHOTO CIEACTBUS U (T) OTCYTCTBHE KAKMX-JTMOO FOPUAMYECKH
3aKpeIUIEHHBIX ~ TapaHTH  OMEpPaTHBHOTO  CyAeOHOTO  ImepecMoTpa
3aKOHHOCTH €ro J1I0CYA€0HOI0 CoJIepKaHMs MO/ CTpaXel B Xo/e cy1eOHOro
pazbuparenbCcTBa.

237. IlpaButenscTBO He corjacuiaock. OHU OTMETWIM, YTO 3asBUTEINb
UMeJl BO3MOXKHOCTh 00KajloBaTh CyJIEOHBIE PEIICHUS O €r0 COJACp’KaHUH
HOJ CTpaXked 10 Cy/Aa, HO 4TO HM OH, HM €ro aJiBOKaT He CHEeNal 3TOTO.
Kpome Toro, HUKTO HE OTpaHWYHMBAJ MPABO MEPBOTO 3asBUTENS IMOJIABATH
xoJiaTaiicTBa 06 0CBOOOKICHNH B X0/I€ Cy/1€0HOT0 pa3duparenbCcTBa, HO OH
HE Cclenajg 3TOro MO HEHW3BECTHHIM INpHUYMHAM. [IpaBUTENTBCTBO TaKxke
YTBEPXKJAeT, UTO CyAbl OOecleuusM aJeKBaTHbIM CylneOHBIH Haa30p 3a
3aKOHHOCTBIO COJIEP)KaHMS TIOJ] CTPaKEH IMEpBOTO 3asBHUTENS, KOT/a OHHU
00s13aHBl OBUIM C/IE€TATh 3TO B COOTBETCTBUU C YTOJIOBHO-TPOLIECCYATbHBIM
3aKOHOJIaTeNILCTBOM (B YaCTHOCTH, B XOJI€ MPEIBAPUTENbHBIX CIYIIaHUN U
IIPA PACCMOTPEHHUHU TPENCTABICHHUS TIPOKYPOPa O MPOICHHH COJICPKAHHSI
HIOJ] CTPaXKei).

238. B cBomx 3ameuaHHWsIX B OTBET Ha BO3paxkeHHs [IpaBUTENbCTBa,
NEepBbI  3asfBUTENb TakXKe YyTBEpXKAal, 4YTO B TeX CiydasX, KOrja
HAaIlMOHAJFHBIE CYAbl pacCMaTPHUBAJIM BONPOC O 3aKOHHOCTH €r0
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3a[iep>KaHusl 1OCie MPEeACTaBIeHUsI MPOKYpOpa, OHU HE MPOBENIM HUKAKOM
OIICHKHU apTYMEHTOB B IOJIb3Yy €r0 OCBOOOKICHHSI.

B. Ouenka Cyna

1. Obwue npunyunut

239. Cyn moBTOpsI€T, YTO IEJbI0 cTaTbu 5 § 4 sABiIseTCS OOecTeUeHHE
mpaBa apeCTOBAHHBIX W 3aJIepPKaHHBIX JUI[ HAa CYACOHBIM Hag30p 3a
3aKOHHOCTBIO TPHMEHSEMBIX K HHM Mep TpecedeHus (cm., mutatis
mutandis, De Wilde, Ooms and Versyp v. Belgium, 18 June 1971, § 76,
Series A no. 12, u Ismoilov and Others v. Russia, no. 2947/06, § 145,
24 April 2008). Bo Bpemst 3anepkaHusl JIMIA €My TOJDKHBI OBITh JOCTYITHBI
CpeICTBa MPAaBOBOH 3aIIMTHI, MO3BOJSIOUIUE €My JOOUTHCS CKOpEHIIEero
CyneOHOro MmepecMoTpa 3aKOHHOCTH COACP)KaHUS MO CTPaxei, KOTOPBIHA
CIocOOeH TPUBECTH, B Cllyuae HEOOXOJUMOCTH, K €ro OCBOOOXKICHHIO.
JIOCTYITHOCTE CPEACTB MPABOBOM 3alTUTHI IPEIIONATaeT, B YAaCTHOCTH, UTO
00CTOSITENHCTBA, TOOPOBOJIBLHO CO3JaHHBIE TOCYJAPCTBEHHBIMH OpraHamu,
JIOJKHBI ITPEIOCTABUTH 3aSBUTEISIM PealbHYI0 BO3MOKHOCTH UCIIOIh30BATh
5TH CpeJCTBa IPABOBOH 3ammThl (cM., mutatis mutandis, Conka v. Belgium,
no. 51564/99, §§ 46 and 55, ECHR 2002-1).

240. TpeboBaHue  CHpPaBEUIMBOCTH  cyneOHOro  pa3dupaTenbcTBa
B COOTBETCTBUM €O cTarbeid 5 §4 HE mpeaycMaTpuBaeT €AUHBIA WU
HEU3MEHHBIM CTaHJIApT, KOTOPBIM MOJDKEH MPUMEHATHCS HE3aBUCHUMO OT
KOHTEKCTA JieJia, ero ()aKTOB U OOCTOSITENLCTB. XOTS HE BCET/Ia CYIIECTBYET
HEO0OXOUMOCTb, YTOOBI B MpoLeaype, MpeaycMaTpruBaeMon cTaTheit 5 § 4,
cOONIOAIMCh T€ JK€ TapaHTUH, YTO TPEOYIOTCS B COOTBETCTBUHU CO
cTaTheil 6 AN yrolOBHOTO WM TPAXKIAHCKOTO CYIONPOM3BOJCTBA, 3Ta
poreaypa T0JDKHA UMETh CYACOHBIN XapakTep U MPEIOCTABIIATh TapaHTHH,
COOTBETCTBYIOIIME KOHKPETHOMY BHAY JHIIeHHs cBoOoabl (cm. A. and
Others v. the United Kingdom [GC], no. 3455/05, § 203, ECHR 2009-...,
¢ manmpHelmuMu ccbuikamu). [IpaBo 3amep:kaHHOTO OBITH 3aCIyIIaHHBIM
aub0 JUYHO, JUOO Yepe3 CBOUX NPEJICTABUTENICH, SIBIAETCS OJHON U3
OCHOBHBIX TapaHTU{ MPOLEAYphl, MPUMEHSIEMONH B cIydasX JHIICHHUSI
cBobo 61 (cM. Kampanis v. Greece, 13 July 1995, § 47, Series A no. 318-B).
Kpome Toro, xors KouBeHmuss He 00s3bBaeT JloroBapuBaromnmecs
rocy/lapcTBa  yCTaHABIMBATh BTOPOW  YPOBEHb  FOPUCHAMKIIUM  JUJIS
paccMOTpEHHs MPAaBOMEPHOCTU COJIEPIKaHUs TOJI CTpa)ei, rocyaapcTBa,
B KOTOPBIX CYIIECTBYeT Takas CHCTEMa, JOJDKHBI, B TPHUHIUIIE,
obecrieunBaTh 3aJiepKaHHBIM TaKHe K€ TapaHTUU IpaBa Ha 00XKallOBaHUS,
YTO W B TepBod wWHCTaHIMHM (cM., Hampumep, Navarra v. France, 23
November 1993, § 28, Series A no. 273-B).

241. Hakoner, Cya mo9epKHBaET, 9TO BOMPOC, COOFOJACHO JIU TPaBo,
NpeIyCMOTPEHHOE CcTaThel S5 §4, JOMKEH pemarbcss C  y4eToM
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obcrosTenbeTB Kaxkaoro aena (cm. Rehbock v. Slovenia, no. 29462/95, § 84,
ECHR 2000-XI11).

2. Ilpumenenue 6 oannom cnyyae

242. Cyn pacCMOTpPHUT KajloObl MEPBOTO 3asSBUTENS B MOPSAAKE, B KAKOM
OHHU TIPEJICTABJICHBI B €T0 3asIBJICHUU.

(a) 3asBieHHas HecHpaBeIUBOCTH CyAeOHOro pasdbupareibcTBa 18 nexadps
2006 roaga

243. Cyn oTMedaeT, 4TO 3Ta JKajnoba Kacaercs CIEOYyIOUMX JBYX
ACIEeKTOB. BO-TIEPBBIX, CYA€OHOr0 MEPEeCMOTpa COJAECP)KAHUS MOJ CTpaxkeu
nepBoro 3asButens ¢ 22 no 23 uosops 2006 roma, KOTOPBIA COCTOSICS
B X0JIe¢ cyAeOHOro pa3OupaTrenbcTBa, M, BO-BTOPBIX, €r0 IOBTOPHOTO
3aKJTFOYCHUS O] CTpaxy. B oTHOmeHnn mepBoro acrekra, Cya oTMedaer,
YTO, MOCKOJIBKY IIEIbI0 CPEJICTBA MPABOBOW 3aIlUTHI, TPeOYEeMOro CTaThei
5§ 4, sBnsgercs COACICTBHE OCBOOOXACHUIO 3aJEpXKAHHOIO JIHIA
(cm. myHkT 239 BbINIE), OHO OBUIO YK€ HEMPHUMEHHMO B CHUTyallUd
3asIBUTEIIS MOCIIE ero ocBoOoXxaeHUs 23 HOs0ps 2006 roga 10 cynaeOHOTO
nepecmotrpa (cm. Fox, Campbell and Hartley, ynomsinyroe Bbime, § 45).
B oTHOmEHNM BTOpPOro W3 YyINOMSHYTHIX acnekTtoB, Cya oTMedaer, 4ro
CylneOHBI MepecMOTp, KOTOPOro Kacaercsi xanoba, ObUl MPUCOECTUHEH
K BOIIPOCY O TEPBOHAYAIBHOM MPEIBAPUTCILHOM 3aKIIOUCHUHU 3asBHTEIISA
nox crpaxy 18 nekabps 2006 roga, kotopsiit Cyn yke paccCMOTpPEI ¢ TOUKH
sperust cratbu 5 § 1 Konennuu (cMm. myHKT 194-199 Bbiiie). B aro6om
cinyuae, Cyn oTMeyaeT, yTo 3asBUTENb HE MOJAJ B ameUISIIHOHHBIA Cya
*ano0y 00 OTCYTCTBUU CBOEBPEMEHHOTO JIOCTYIA K MaTepHrajaM Jeja, 4To
SBIIIETCS €ro0 OCHOBHBIM apryMEHTOM B TIOJb3y  YTBEPKICHUS
0 TIPOIIECCYaNIbHOM HECTPaBEUIMBOCTH (CM. TaKKe MyHKT 244 Huxe).
CoOOTBETCTBEHHO, HETb3s CUUTATh, UTO OH HCUepIian BHYTPEHHHUE CPEACTBa
MpaBOBOM 3alUThl, W H3Ta 4YacTh >KAIOOBl JOHKHA OBITh OTKJIIOHEHA
B COOTBETCTBUH co cTartbeid 35 §§ 1 u 4 Konpenuuu.

(b) 3asBjeHHAs] HeCPaBeIIMBOCTD Cy/1e0HOr0 pa3douparenscTBa 21 qexadps
2006 roxa

244.Yrto kacaercss >kajmoObl IEPBOTO 3asBUTEIS O MPOIECCyaTbHOM
HECNpaBeUIMBOCTH  CyAeOHOro  pasOuparenbcTBa B XMEJIBHUIIKOM
obmactHom cyne 21 gexabps 2006 roma, Cya orTmedaer, dYTO 3TO
pa3duparenbCTBO UMENIO aNeUISILIMOHHBIN XapakTep B OTHOIIEHUH PEeIIeHUs
XMEeNBHUIIKOT0 Tropojckoro cyna or 18 nexabps 2006. Yro kacaercs
YTBEPKACHUS 3aIBUTENS 00 OrpaHMYEHUN BO3ZMOKHOCTEHN 3alllUThl H3yYUTh
matepuaisl aena, Cya oTMedaeT, 4To, XoTs 3asBuTenb nojan B Cyn e xe
KanoObl OTHOCUTENIBHO pa30upaTeNbCcTBa B MEPBOIl MHCTAHLIMU, HU OH, HU
€ro MpeJICTaBUTENM HE YNOMSHYIM 3Ty MpOoOJeMy B CBOMX ameuIALusaX
npoTHB TocTaHoBiIeHUsT oT 18 mexabpst 2006 roxa (cM. myHKTH 99 u 243
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Bble). Takum 0Opazom, Cyz curTaet 3TH KanoObl HEOOOCHOBaHHBIMU. UTO
KacaeTrcs pacCMOTpEHHs Jena XMEJNbHULIKUM OOJacTHBIM  CyIIOM
B OTCYTCTBHE mepBoro 3assureins, Cyn orTmedaeT, 4yTo, B IpHUHLHUIE,
paccMOTpEHHE aNeIUIALMOHHBIM CYJIOM PEIIECHUs CyJla HU3LIEH MHCTaHIUU
O COJCpXaHMM TIOJ CTpaxed B MPUCYTCTBUU TOJIBKO aJIBOKaTa
3a/Iep’)KaHHOT0, JIOMYCKAaeTCs IMPU YCIOBUM HAJIUYMSL JOCTATOYHBIX
IpolecCyaIbHbIX I'ApaHTUH B XOJE CIyLIaHWs B CyA€ IEpBOM MHCTaHIUU
(cMm. Lebedev v. Russia, no. 4493/04, § 114, 25 October 2007). YuursiBas
TO, YTO IEPBbIN 3asiBUTENb JIMYHO Y4aCTBOBAJ B PACCMOTPEHUH JIela B CyJe
nepBoii nHctaHuuu 18 nexadps 2006 roxa (cM. myHKT 98 BhIIIE), U TO, YTO
OH HE BBIJBUTaJl HUKAKUX apI'yMEHTOB OTHOCHTEIBHO HEOOXOIUMOCTHU €ro
JMYHOTO TMPUCYTCTBUSA B Cy/I€OHOM 3aceIaHuU Ha aneUIAUOHHOM YPOBHE,
Cyn cuuTaer, 4ro €ro OTCYTCTBME Ha CyAeOHOM 3acellaHMM He ObUIO
HECOBMECTHUMBIM CO cTaTheil S5 § 4.

245. Takum oOpa3oM, Cya OTKJIOHSET 3Ty JKajno0y Kak SBHO
HEOOOCHOBAaHHYIO B COOTBETCTBUH O craThert 35 §§ 3 (a) u 4 KonseHuu.

(c) 3asmBJjieHHASI HEBO3MOMKHOCTL /IS  MEPBOr0 3asiBUTENs1  J00OHTHCSI
Cy/1e0HOT0 MepecMOoTPa 3aKOHHOCTH €ro COAeP/KAHMS MO/ CTPaKei

246. Cyx oTMeuaeT, 4yTo MEepBbIN 3agBUTENb HE MPEACTABUI KaKOH-THO0
UHPOpPMALMK WM JOKYMEHTOB, TOATBEP)KIAIOIINX, YTO OH O0XKajioBal
CyleOHBIC PEIICHHUsS O €ro 3aKIIUEHUH O] CTPAXKY W O TPOJIJICHUU CPOKa
ero cojepxxaHus mnoxa crpaxed or 26 mags u 20 wmrona 2004 rona,
COOTBETCTBEHHO, XOTsI TaKas BO3MOXXHOCTh ObUIa MpEerycMOTpEHa
HAIlMOHAJIBLHBIM 3aKOHOATEILCTBOM (CM. €710, YIOMsHyToe B myHKTe 130
Boimiie). Cya He MOXKeT paccMaTpuBarh in abstracto Bompoc o kadecTBe H
0e30TnarareIbHOCTH CyJeOHOro NepecMoTpa, O KOTOPOM 3asiBUTENb HE
NPOCHII, ¥ KOTOPBIH, CllefoBaTesibHO, He ObLT mpoBeneH (cM. Shalimov v.
Ukraine, no. 20808/02, § 57, 4 March 2010).

247. CnenoBaTelbHO, JaHHAs skano0a SBISETCs SBHO HEOOOCHOBAHHOM U
JIOJDKHA OBITh OTKJIOHEHAa B COOTBETCTBUU co cratheir 35 §§ 3(a) u 4
Kousennmu.

(d) 3asBjieHHAsI HEBO3MOMKHOCTH JIJIsi NEPBOr0 3asiBUTENs1 JOOMTHCSI
ONepaTUBHOrO Cy/lAe0HOro MmepecMOTpPa 3aKOHHOCTH €ro 3aKJIIYeHUs BO
BpeMs Cye0HOro pa3douparebcTBa

248. Cyn orMewaer, 4TO, JACWCTBUTEIBHO, HAa JTOH  CTaaAuH
pazbuparenbcTBa CyneOHBIH TEPECMOTP COJEPKAHUST TIEPBOTO 3asBUTEIS
10/ CTpakeil (KOTOpOe CUUTATIOCH MPEABAPUTEIBLHBIM 10 MPUHATHS CYIOM
pelIeH s 0 CYHIECTBY Jejia) 3aBUCeN OT rpaduka COylIaHuid Mo 3TOMY
JeNy, TIOCKONBKY YTOJIOBHO-TIPOILIECCYaNbHBIM KOAEKC HE MPOBOJIUT
pa3ianursg MeXIy XoAaTraiilcTBaMu 00 OCBOOOKIEHUH U JIIOOBIMH JAPYTUMHU
XO0JlaTalicTBaMH, paccMaTpuBaeMbIMH B XoJie CyleOHbIX chymanuii. Cyn
YK€ PaccMOTpes 3TOT BOMPOC B PsijAe APYTHX e NMPOTHUB YKpawHBI U
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HAIIIeJI, YTO 3Ta MpoOJIeMa BOSHHKAET PEryJIIPHO M3-3a OTCYTCTBHUS YETKUX
U TPOTHO3UPYEMBIX TOJOXKEHUH, PETyIUPYIOMUX, HA CTaTuu CYAeOHOTO
pazOupaTenbCTBa, MPOIEAYPY, COBMECTUMYIO C TPEOOBAaHUSAMU CTaThu 5 § 4
Konentmu (cm. Molodorych v. Ukraine, ynomsinyroe Bbime, § 108; u
Kharchenko v. Ukraine, ynomsuyToe Bbiitie, § 86).

249. CnenoBarenbHO, B JaHHOM cllydae ObUTa HapylieHa cTaThs 5 § 4
Kousennuu.

IV. 3ASBJEHHBIE HAPYIIEHUSA CTATBU 6§81 U 3(C)
KOHBEHLIMY B CBSI3U C IIPABOM IIEPBOI'O 3ASBUTEJIS
HE CBUJIETEJILCTBOBATDH IIPOTUB CAMOI'O CEBS U ETO
[IPABOM HA 3AILUTY

250. ITepBblii 3aBUTENH HKAJIOBAICA, YTO OH OBLI OCYX/I€H Ha OCHOBaHHUU
NpU3HAHWM, JaHHBIX MO/ TBITKAMH, MU HE HMeN J0CTyrna K aJIBOKary
BO BpeMs HaxOXXIEHMs MoJ cTpaxeil B Muiauiuu. OH cocliajicsi Ha CTaThio
6 §§ 1 u 3(c) KonBenuuu, kotopast, B 4aCTHOCTH, IIPETyCMaTPHBAET:

«Kax{nmﬁ... " MNPCABIABICHUU EMY 100010 YroJIOBHOIO OOBUHEHHS HUMEET npaBo
Ha CIIpaBCAJIUBOC. . . p336I/IpaTeJ'IBCTBO Acia... CyaAOoM...

3. Kaxap1ii OOBHHSEMBI B COBEPLICHHH YTOJIOBHOTO IPECTYIUICHUS HMMEET Kak
MHUHHAMYM CJEIYIOIINE MpaBa; ...

(c) 3ammiaTe cebst JUYHO WM 4Yepe3 IOCPEACTBO BBIOPAHHOTO KM CaMUM
3allMTHHKA...”

A. TlpuemiiemocTn

251. TIpaBUTENBCTBO YTBEPXKAAJIO, UYTO JAHHBIE JKAIOOBI KacaroTCs
NPU3HATENIbHBIX MOKA3aHU MEPBOTO 3asBUTENSA, JAHHBIX J0 BO30YXICHHS
NPOTUB HEro YroJOBHOTO Jefia, ¥ MO3TOMY OHHM HECOBMECTHMBI ratione
materiae co crarbeii 6 § 1 KonBeHium.

252. TlepBbIii 3asBUTENh YTBEP)KAAJ, YTO B TO BpEMs, KOTAa OH Jail
NpU3HATEeNIbHBIE TOKa3aHUs, OH (aKTUUYECKH OBbUT I0A03pPEBAEMBIM
B YTOJOBHOM TMPECTYIUICHWH, W TMOTOMY HWMeEN TMpaBO Ha 3alluTy,
rapaHTUpOBaHHOE cTaThed 6 § 1.

253. Cyn orMedaer, 4To BpeMs, C KOTOPOTO CTaThsi 6 TpHUMEHSEeTCS
B YIOJIOBHBIX JeJlaX, 3aBUCUT OT OOCTOATENbCTB fAena. [IockoibKy mpaBo
Ha CIpaBeUIMBOE Cy/eOHOe pa30uparenbCTBO MMEET OOJbIIOe 3HAYEHHE
B IeMOKpaTuueckoM obmiectBe, Cya  NpeanoyuTaeT  HCIOJb30BaTh
«CYIIECTBEHHOE», a He «hopMalbHOE» TOHATHE «OOBHHEHHS,
npexycMoTpeHHoe cratheid 6 § 1 (eM. Subinski v. Slovenia, no. 19611/04, §
62, 18 January 2007).
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254.Yto kacaercs Hacrosmero gena, Cyan yxe  comIacmics
C BBIICYMIOMSHYTBIM  YTBEPXKIACHHEM  TEPBOrO  3asBUTENS  IPH
paccMOTpeHHH ero »kaao0el mo cratbe 5§ 1 (cm. mynkr 178 Bbiie).
[Toaromy Cyn 3akitouaeT, uyto ctaThs 6 § 1 KoHBeHIIMM mpuMeHnMa K HEMy
C MOMEHTa ero 3aaepxxanus muaunuent 20 mas 2004 roza.

255. Takum o6pazom, Cyx OTKIOHS€T Bo3paxkeHus IIpaBuTenbcTBa.
Kpome toro, Cyn oTmeudaeT, 4To 3THU KaloObl HE SBJISIOTCS OTKPOBEHHO
HEOOOCHOBaHHBIMH 10 cMbiciy craTh 35 § 3(a) KouBeHiuu wuau
HENpUEMJIEMBbIMU MO JIOOBIM APYrUM mIpu3HakaM. [losTomMy OHU JOTKHBI
OBITH IPU3HAHBI IPUEMIICMBIMHU.

B. CymectBo nena

1. Apeymenmur cmopon

256. [IepBbiii 3asBUTENb YTBEpPXkAaji, YTO €0 3aCTaBHJIM NPU3HATHCS B
NOTIBITKE OrpaliieHust u yOuiictBe T-xu M. B OTCyTCTBHE KaKOW-1HOO
npaBoBoii  nomomu. OH  TOJYEPKHYJI  CEPbE3HOCTb M CTCICHb
UCIIOJIb30BaHHBIX METOJOB NPHUHYKJIEHUS, CUUTas, YTO HMX MOXKHO
IPUPABHATH K IBITKAM, M OTMETWI, YTO [AHHbIE IPU3HAHUA HMEIU
3HAQYMUTENIBHYIO JIOKa3aTeJIbHYIO LIEHHOCTh IPU €ro ocyxacHuu. llepBslii
3asBUTENIb MOJUYEPKHYN, YTO €ro IOPUANYECKOE MPEICTaBUTEIbCTBO ObLIO
00s3aTeNbHBIM B COOTBETCTBUM C HAI[MOHAJIbHBIM 3aKOHOAATEIbCTBOM
C MOMEHTa €ro 3aJep)KaHus, Y4YUTBIBas BO3MOXKHOCTb IIOKU3HEHHOIO
3aKkntoueHusd. Kpome Toro, oH yTBepiKJai, YTO HAHATHIN aJBOKAT HE MUMEN
IIOCTOSIHHOT'O JOCTyNla K HEMY M OH IPOAOJDKAl OIacaTbCs KECTOKOTrO
oOpallleHusi cO CTOPOHBI MWJIMIMM Ja)K€ IOCle TOro, Kak eMmy ObLIo
00ecreyeHo IPUINIECKOe IPeACTaBUTENBCTRO.

257. IlpaButenscTBO He coriacuiaock. OHM YTBEPXKAalH, YTO TEPBEIHA
3asiBUTEIIb JOINPAIIUBAJICA B NPUCYTCTBUM ajaBokara 23 mas 2004 roma —
C €ro MepBOro JA0Npoca B KaueCTBE MOI03PEBAEMOI0 [0 YTOJIOBHOMY JIE€y —
U B JajbHeIeM, B TO BpeMs Kak ero 0osee paHHHE NPU3HAHUS He ObLIM
pelaIUMy Tpu cyeOHOM pa3zOuparenscTBe ero jaena. I[IpaBuTenbcTBO
MOMYEPKHYJIO, YTO BONPOC O JOMYCTUMOCTH J0Ka3aTelIbCTB, B IEPBYIO
ouepellb, JODKEH pellaThbCs HAIMOHAJIBHBIM 3aKOHOM, M 4YTO 3asBUTENb
MMEJ BO3MOKHOCTb OCIIOPUTH IOKa3aHUsS NPOTHUB HETO B COCTA3ATEIBHOM
mpoliecce, MoJb3yIaCh MOMOIIBIO aaBokaTa. OHM OTMETHJIM, YTO >KaJlOObI
3agBUTENS B ATOHM CBS3M OBUIM  JOJDKHBIM — 00pa3oM  MPOBEPEHbI
HallMOHATBHBIMH CyJaMH B XOJIE €ro cyaeOHOro pa3OuparTeahCTBa,
U OTKJIOHEHBI KaK HEOOOCHOBaHHBIE.
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2. Oyenxa Cyoa

(a) MpaBo He cBHAETEILCTBOBATH MPOTHUB Ce0s

258. B OTHOIICHWHM WCIIOJIb30BAHUS JIOKA3aTEIbCTB, MOJYYEHHBIX
B HapyIICHHUE MpaBa Ha MOJYaHUE U TpaBa HE CBHUJIETEILCTBOBATH MPOTHB
cebss, Cyn orTmedaer, 4YTO 3TO — OOIIECNPU3HAHHBIE MEXIYHAPOIHbIE
CTaHJAPTHI, JIeKAIlMe B OCHOBE TIOHATHS CIPaBENIMBOTO CyIeOHOTO
pa3buparenpcTBa B 3HaueHUM cTathi 6 KouBenmmu. VX CyTh cOCTOWT,
B YaCTHOCTH, B 3allUTe OOBUHAEMOTO OT HE3aKOHHOTO JaBIICHHS
CO CTOpPOHBI BJIACTE€H, YTO TMOMOraeT u30exaTh CyAeOHBIX OINOOK
U obecrieunTh coOumoieHre ctathu 6. [IpaBo HE CBUIETEILCTBOBATH IPOTHB
ce0si, B YaCTHOCTH, NPEAINOJAraeT, 4YTo OOBHHEHHE B YTOJOBHOM JIeje
JIOJDKHO JIOKa3aTh CBOE OOBHMHECHHE TPOTHB OOBHHSEMOTro, HE MpuoOeras
K JOKa3aTelbCTBaM,  MOJNYYEHHBIM C  HCHOJb30BAHMEM  METOJIOB
npuHyXaeHuss win gaiaenus (cm. Saunders v. the United Kingdom,
17 December 1996, § 68, Reports 1996-V1).

259. XoTs1 paccMOTpeHHE BOIpoca O JOMYCTHMOCTH JI0Ka3aTebCTB
SIBIISICTCS, B TIPUHIIMIIC, IPEPOTaTUBOM HAIIMOHAIBHBIX CYOB, a POJb 3TOTO
Cyna orpaHuumMBaeTcs OLEHKON OOIIel CchpaBeaIuBOCTH CyAeOHOTro
pa3dmpaTensCTBa, OAHAKO K JIOKA3aTeNbCTBA, IMOJNYYCHHBIE B HApYIICHHE
cratbu 3 KoHBeHIMH, CTOAT 0COOHAKOM. Tak, B COOTBETCTBUHU C MPAKTUKOM
Cyna, UCTONIB30BaHUE YTBEPXKICHHUH, MOJNYUEHHBIX B PE3YJIbTATe TIBITOK,
JUI JIOKa3aTelbCTBa COOTBETCTBYIOIIUX (PAKTOB B YrOJOBHOM IIPOIIECCE
NPUBOJUT K HECTPABEIUTMBOCTH IPOIEcca B IEJIOM, HE3aBUCHMO OT HX
JIOCTOBEPHOCTH M 3HAYCHHS JUIS BBIHECEHUS OOBUHHUTEIBHOTO MPUTOBOPA
(cMm. Gdfgen v. Germany, ynomsiHytoe Bbimie, § 166, ¢ manbHEHIIUMU
CCBUIKAMH).

260. Cyx ycTaHOBHJI B JaHHOM CITy4ae, YTO MEePBOHAYAIBHBIC TIPU3HAHUS
MEpBOro 3asiBUTENs OBLIM TMOJY4eHBl OT HEro MyTeM MPUMEHEHHUS
YKECTOKOT'O OOpaIeHus, MPUPABHUBAEMOTO K IBITKAM B 3HAYCHUH CTaThU 3
KonBenruu (cM. myHKTBI 154-159 Beimie). Cyn Takke OTMEYaeT, YTO
HAI[MOHAJBHBIC  CyIbl  WCIOJB30BAIM OTH TPH3HAHUS B Ka4eCTBE
nokaszatenabctB (cM. myHkT 109 Beiie). B cBeTe CcBOeH MpakTHKH,
yrmoMsiHyTOl BbIie, Cyl CYUTAeT, YTO ATO TOJPHIBAET caMy CYTh IpaBa
MEPBOrO 3asSBUTENSI HE CBUICTENLCTBOBATH MPOTUB ce0s, HE3aBHCHUMO OT
3HAYCHHs OCIIAPHBAEMBIX MPU3HAHUH B JIOKA3aTEIBCTBEHHOW 0a3e s ero
OCYXJIEHUS W OT TOTO, YTO OH CJeJNal elle HEeCKOIbKO MPU3HAHHUMA B XOJe
paccieoBaHuUs.

261. CooTBeTcTBEHHO, ObLTa HapyuieHa ctaThs 6 § 1 KoHBeHuu B 3TOM
OTHOIICHHH.
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(b) IIpaBo Ha 3amuTy

262. Cyn oTmedaer, 4YTO, XOTSI M HE aOCOJIOTHOE, MPaBO KaXKIOTo
OOBHHSIEMOT0 B COBEPIICHUHU YTOJOBHOTO MpecTyIieHus Ha 3()(eKTuBHYIO
3alIMTy aJBOKaTa, HA3HAYEHHOTO, IMPH HEOOXOAMMOCTH, OQHIMAIBHO,
SBISICTCA  OJHOM W3 OCHOBHBIX YEPT CIPAaBEUIMBOTO  CyAeOHOTro
pasouparennctBa (cm. Krombach v. France, no. 29731/96, § 89, ECHR
2001-11). Kak mpaBwmiio, OOCTYm K aJBOKATy JOJDKEH MPEIOCTABIATHCS
C MEPBOTO JIONPOCa TO03PEBACMOTO MOJIUITUEH, €CITH B CBETE KOHKPETHBIX
OOCTOSATENILCTB KAXAOTO Jefla HE JO0Ka3aHO, YTO CYIIECTBYIOT BECKHE
OPUYKMHBI I orpaHmyeHus storo mpasa (cm. Salduz v. Turkey [GC],
no. 36391/02, § 55, 27 November 2008). [IpaBo Ha 3aiUTy, B IPUHIUIIE,
0eCITOBOPOTHO HApylIaeTcsi, ©CIM NpU3HATENbHBbIC ITOKa3aHUs, JaHHbIC
BO BpeMsI 1ompoca 0e3 A0CTyna K aJIBOKaTy, UCHOIb3YIOTCS ISl OCYKICHHS
(Tam xe).

263. Cyn mTOCHeoBaTeNIbHO CYHWTAl paHHUKA JOCTYH K aJBOKaTy
npoIecCyabHOM TrapaHTHEH IpaBa HE CBUICTEIbCTBOBATH IPOTUB CeOsI
U QyHJIaMEHTATbHONW TapaHTHEH MPOTHB >KECTOKOTO OOpamieHHs, OTMeqast
0co0yI0 YS3BUMOCTh OOBHHSIEMOTO Ha PaHHEH CTaIHH IMpOIlecca, KOraa OH
UCTIBITHIBAET CTPECC W  CTATKHUBACTCS CO CIIOKHBIMH  YTOJIOBHBIMH
nporenypamu. JIroObie UCKITFOUSHHSI U3 MOJIb30BAHUS THM IPABOM JIOJDKHBI
OBITh YETKO MPEIYCMOTPEHBI, U TMPUMEHEHNE TAKUX HCKIIIOYCHHUH TOIHKHO
OBITh CTPOTO OTPAHUYCHO BO BPEMEHHU. DTH NMPHHIUIBI OCOOCHHO Ba)KHBI
B Cllydae CEpbE3HBIX OOBMHEHHWH, IMOCKOJBKY NpPU TEPCIEKTHBE 0C000
TSOKKOTO HaKa3aHWsl MPaBO Ha CIPABEUIMBOC CyAeOHOE Pa3OMpaTenbCcTBO
JIOJDKHO OBITH 00€CTIEUEHO JIEMOKPATUYECKUM OOIIECTBOM B MAaKCHUMAJIbHO
BO3MOXHOM crenenu (cMm. Salduz, ymoMsinyToe Bbiwe , § 54).

264. XoTs B JaHHOM CIIydae HEW3BECTHO, KOT/Ia MMEHHO 3asBHUTEINb
HOJYYHJI IOCTYI K IOPUIHMUYECKOMY NPEICTaBUTEIbCTBY, U3 OOCTOSTEILCTB
Jiena O4eBUIHO, YTO ATO Ipousonwio He panee 23 mas 2004 rona, u 3TO HE
ocnapuBaercst cropoHamu. Cya oTMedaer, yTo, O(UIHMAIBHO 3aJepXaB
3asgBHUTENS B aJIMUHUCTPATHBHOM MOPSJIKE, HO HA CaMOM Jiefie o0pamasich
CHHUM Kak C TIOJO03PEBAaCMbIM B YIOJIOBHOM MPECTYIUICHUH, MUIUIHS
JUIINAJTIA €ro JOCTyNa K aJBOKaTy, KOTOpbIH ObUl Obl 00sA3aTE€IbHBIM I10
YKPauHCKOMY  3aKOHOJATEIbCTBY, €CIM Obl 3asBUTENb OOBHHSICS
B yOMiicTBE, COBEpIIEHHOM TPYIIOW JIMI[ W/WIA W3 KOPBICTHBIX
noOyX/IeHUIl — NpPECTYIUIGHWH, B CBSI3M C KOTOPBIM €ro (pakTuyecku
JIOTIPAIITBAIIH.

265. Cyn oTMeYaeT, 4To NepBbIi 3asBUTEIb HEOJHOKPATHO MPU3HABAIICS
B pa3boe M yOuiicTBE Ha MEPBBIX JONPOCaxX, KOIJla OH HE IOJb30BajCH
MOMOIIBIO AJBOKATa, M, HECOMHEHHO, 3TH OrpaHUYEHHUs B JIOCTYyIe
K QJIBOKaTy HWMENW TMOCJEICTBHs, TIIOCKOJIbKY €ro TpHU3HAHWUA OBUIH
UCIIONIL30BaHBI s ero ocyxaeHus (cm. Salduz, mpouuTipoBaHHOE BbIIIE,
§ 58). XoTs mepBblil 3asBUTEIh MOBTOPUII CBOE MPHU3HAHKUE B MPHCYTCTBHU
anBokata, Cyn cuMTaeT, 4To NpeAbLAyllee OTrpaHWYEeHUE €ro IpaBa Ha
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3alIUTy He OBUIO YCTPAaHEHO B XOJ€ CyA€OHOro pa3dupaTrenbCcTBa, M CY/BI
HE MPOJCMOHCTPHPOBAIN aJCKBATHOM peakMu Ha KajloObl TEPBOro
3asBUTENS O KECTOKOM OOpaIICHHH.

266. Kpome Toro, Kak Mpu3HAIM HALMOHAJBbHBIE OPraHbl, JAa)Ke IOCIe
HOJYYCHHS JOCTYIA K FOPHINYECKON ITOMOIIY MEPBBIN 3asBUTENb HE UMEI
OeCHpEnsITCTBEHHOI'O JOCTYyNa K CBOEMY HAHATOMY aJBOKAaTy (CM. IIYHKTBI
58 u 84 Bbiie).

267. Takum oOpazoM, Cya MpHUXOTUT K BBIBOAY, YTO ObLIa HapylIeHA
cratbs 6 § 3(c) KouBeniumu.

V. 3ASBJIEHHOE HAPYIIIEHUE CTATHU 6 § 1 B OTHOILUIEHUU
[IEPBOTO 3ASBUTEJS B CBSI3M C OBOCHOBAHUEM
PELIEHUN HAITMOHAJILHBIX CYOB, KOTOPLIMU OH BbUI
OCY)XJIEH

268. [lepBpIii 3asABUTENb JKAJIOBAJCS, YTO OOBHHHTEILHBIA IMPUTOBOP
TepHOIOIILCKOTO cyla W OoIpeesieHue BepXxoBHOro cyna, OCTaBHBIIEE
B CHJIC 3TO Cy/IeOHOE pelIeHue, ObLUTH SIBHO HEJIOCTATOYHO 00OCHOBAaHHBIMHU.

A. IlpuemiieMmocTh

269. Cyn ormedaeT, 4To 3Ta jkajuoda He SBISETCS SIBHO HEOOOCHOBAHHOU
o cMeicny cratbu 35 § 3(a) KoHBeHIIMH WM HEMPUEMIIEMOH MO JIFOOBIM
OpyruM ocHoBaHUsAM. [1o3TOMy OHa OTKHA OBITH TPU3HAHA TIPUEMIIEMOH.

B. CymecrtBo aeina

270. ITepBbIii  3asiBUTENb YTBEPXKJajl, UYTO HAIMOHAIBHBIE CYIbl HE
IPOBEJIN OLIEHKY OOCTOSTENBCTB, MPU KOTOPHIX OBLIM MOJIyYeHBI OKa3aHUS
r-va K. kak KII04eBOro CBUAETENST OOBUHEHUS, XOTS 3alIHTa HEOJHOKPATHO
cchulajach Ha KOHKpETHble (DaKThl M JOKYMEHTBI, Mpearnoaras, 4ro
CJIEZICTBHE TIPUOETIIO K MIPUHYKICHHIO STOTO CBUICTEIIS.

271. IlpaBUTENBLCTBO  yTBEpXKIAlo,  YTO  CylneOHble  pelIeHus
OTHOCHTEJIEHO TIEPBOTO 3asBUTENSI OBLITM XOPOIIO MOTHBUPOBaHHBIMU. OHH
OTMETHJIM, B YaCTHOCTH, YTO MOKa3aHUs cBujerens r-Ha K. Obln 10MKHBIM
00pa3oM OLIEHEHBI U JIOMYIICHBI B KAUeCTBE JJ0Ka3aTeabCTB. [IpaBUTENBECTBO
NOJYEPKHYJI0, YTO TEpBbIM 3asBUTENb, KOTOPBIM OBUI MpeaCTaBICH
a/IBOKaTOM H JIMYHO YYacTBOBAI B CYAEOHBIX pazOMpaTeNbCTBaX B IBYX
MHCTaHIUAX, UMEJ pealbHYI0 BO3MOXHOCTb OCIIOPUTH 3TH J0KA3aTENIbCTBA.

272.Cyn oTMedaeT, dYTO, B COOTBETCTBHH C €ro IPaKTHKOM,
OTpaKalolled MNPHUHIMII, CBA3aHHBIA C HaJUIekKallduM OTIIpaBlIEHUEM
NPaBOCY/AHS, B PEHICHUSAX CYAOB M TPHUOYHAJIOB IOJDKHBI HaJICKAIIHAM
00pa3oM yKa3bIBaTbC MOTHBBI, Ha KOTOPBIX OHH OCHOBaHbl. CTeleHb,
B KOTOPOWM TPUMEHSETCS d3Ta OO0S3aHHOCTh OOOCHOBAaHMsS, MOXKET
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BapbUpPOBAThCS B 3aBUCHMOCTH OT XapakTepa peleHUus ¢ JI0JDKHA
OTIPENIeNAThCS B CBETE 0OCTOSATENBCTB KOHKpEeTHOTO nena (cM. Garcia Ruiz
v. Spain [GC], no. 30544/96, § 26, ECHR 1999-l, ¢ nanmpHeimumu
CCBIJIKaMHu).

273. Cyxa Takxe HallOMHUHAET, YTO B €ro O0S3aHHOCTb, B COOTBETCTBUU
co cratbeit 19 KonBeHIun, BXOIUT 00ECIIEUUTh COOIIOACHUS 00sI3aTEIbCTB,
OPUHATBIX TocynapcTBamMu — uieHamu KouBeHuuu. B dactHOCTH, B ero
(GyHKIMKM HE BXOJUT HCHpaBICHUE (AKTHUECKUX WIM IOPUIUYECKUX
OIIMOOK, MPEINOJIOKUTEIBHO COBEPIICHHBIX HAIMOHATBHBIMH CYyJaMH,
€CJI OHM HE HApyIIalT TpaBa M CBOOOJBI, 3amuinaeMbie KoHBeHIUEH.
XoTs craths 6 TrapaHTHpyeT IpaBO Ha CIpaBeIMBoe cyaeOHOoe
pa3buparenbcTBO, OHAa HE yCTAaHABIMBACT KAaK TaKOBBIX  IPAaBUI
JOIYCTUMOCTH JI0Ka3aTeNIbCTB, YTO, B MEPBYID OYEpEeqb, DPEryIupyercs
HaIlMOHAJIBHBIM 3aKoHOM (cM. Schenk v. Switzerland, 12 July 1988, § 45-46,
Series A no. 140, u Teixeira de Castro v. Portugal, 9 June 1998, § 34,
Reports 1998-1V). B mnpunnune, Cyn He 00s3aH pemiath, MOTYT JIK
KOHKpETHBIE, HalpuMep, HE3aKOHHO IMOJIyYeHHBIE, OKA3aTelbCTBa OBIThH
JOMTYCTUMBIMU WJIM JCUCTBUTEIHHO JIM BUHOBEH 3asBuUTENb. Cynl HOIDKEH
OTBETUTH Ha BOMPOC, ObUIO JU cyne0HOE pa30UpaTenbCTBO CIIPABEATUBBIM
B IIEJIOM, BKJIFOYasi METOJbI, C IIOMOIIBI0 KOTOPBIX OBUIM TOJTYYEHBI
nokasatenbctBa (Allan v. the United Kingdom, no. 48539/99, § 42, ECHR
2002-1X).

274. B 3TOM KOHTEKCTE TaKXke CJIeIyeT PacCMOTPETh BOIMPOC, UMEI JIn
3asgBUTENb BO3MOXKHOCTH OCIOPUTH TIOUIMHHOCTH JIOKA3aTEeNLCTB |
BO3pakaTh MPOTHUB HUX HCMONb30BaHMs. KadecTBO q0Ka3aTENbCTB TaKXkKe
NPUHUMAETCS BO BHHMMaHWe, B TOM YHCJIE€ TO, HE BBI3BIBAIOT JIH
OOCTOATENIbCTBA TOJYYEHUs JTHX JOKa3aTelbCTB COMHEHUH B UX
HajgexHocTn u Tounoctu (cm. Jalloh v. Germany [GC], no. 54810/00, § 96,
ECHR 2006-1X).

275. Cyn oTMedaeT, 4To B JAaHHOM JieJl€ TpH TPU3HAHUH TIEPBOTO
3asBUTENII BUHOBHBIM, HAI[MOHAJbHBIC CYAbl OMHPAINCh Ha MOKa3aHUs
r-ua K., KOTOpOro OHHM CcYHTagM KJIIOYEBBIM CBUJAETEIEM IO eIy
(cM. myHKTBl 63 u 81 Bbiue). [lepBblil 3asgBUTENs YTBEpXkAadl B XOJe
cyneOHOro pazOupaTenbCcTBa, 4To r-H K. 1anm mokasaHus MpOTHB HErO MO/
JIaBJIEHUEM CO CTOPOHBI MWIMIMHU, 4To caM r-H K. orpunan B cyne. Ha
NEepBBIA B3I, NMPOLEAYypHbIE rapaHTUU OblIM coOmoneHbl. OnHaKo, C
Y4ETOM KOHKPETHBIX OOCTOSATENBCTB JAaHHOro aena, Cya cuuTaer, 4To
NEepBbI  3asfBUTENb HE HMEN PEATbHOW BO3MOXHOCTH  OCIOPHUTH
JI0Ka3aTeIbHOE 3HAYCHHUE ITUX 3asiBICHUM.

276. Tak, Cym oTMmeyaeTr, 4YTO TIepBBId 3asBUTENb TPEACTABHUII
KOHKpETHbIE (aKThl M JOKYMEHTBI, CBHJAETEIbCTBYIOIINE, YTO BO BpeMs
nompoca cienoBateneM r-H K. (TakcucT 0e€3 CyaMMOCTEeH WM HWHOTO
IPECTYIHOr0 MPOIJIOro, COrJaCHO MarepuanaM Jena) ObUT 3ajep)kaH B
aJIMAHUCTPATHBHOM TIOPSJIKE B CBSI3W C TPABOHAPYIICHUEM, CBS3aHHBIM
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¢ HapkoTukamu. Kak yTBepkaaer nepBblil 3asBUTENb (M 3TO MOATBEPANII
XMenbHULIKUI TOPOJCKOI cyn B cBoeM peuieHuu ot 5 mas 2005 rona),
noka3aHus r-1a K. u3MeHMIMCh B 3TOT KOHKPETHBIN MEPUOJ HE B MOJIb3Y
NEPBOTO 3asBUTENA. 3asBUTEIb TaKXKe NPEIACTaBWI CyIy ayAHo3aIluch
CBOEro pasroBopa ¢ r-HoMm K., B KOTOpOM TOT SIKOObI IpPU3HAJICS, YTO OH
OKJIEBETAJl TIEPBOTO 3asBUTEIISA O] JABICHUEM MWIMIUU (CM. myHKT 112
BBIIIIE).

277.Cyn HaxoOUT OTBETHl KaK CyAa NEpBOM HMHCTaHIMH, TakK
U BepxoBHOro cyaa Ha 3TH apryMeHThl IOPa3HTEIbHO CKYAHBIMH MU
HEYIOBJIETBOPUTEIbHBIMUA. OTKIOHUB KaK HEOOOCHOBAHHBIC YTBEP)KICHHS
HEPBOr0 3asBUTENS O JABJICHUM HA CBUJETENS U OTMETHB, YTO «IAaHHBIX,
KOTOpBIC ObI CBUICTEIHCTBOBAIH [00 MHOM], HE YCTAHOBIICHO» (CM. IIYHKTBI
108 u 114 Bbimie), cyasl HE MPOKOMMEHTHPOBAIM O€cCHOpHBIN (hakT
aJIMAHUCTPATHBHOTO 3a/iepKaHus r-Ha K. W IpOMTrHOpUpOBAIM HaJIH4YUE
ayJMo3alluCh, Ha KOTOPYIO CChbUIalCi 3asBUTENb, XOTS OHa Oblia
npuoOIIeHa K MaTepuaiam aeia (cM. myHKT 112 Bbliie).

278. Ins xoHtpacta, Cyxa ccbulaeTcsi Ha CBOE peuieHue oT 16 mapra
2000 roga mo memy Camilleri v. Malta (Ne 51760/99), B koTopoMm oH
OTKJIOHWJI KaK SIBHO HEOOOCHOBaHHbBIE *asloObl 3asBUTEINII O TOM, YTO €ro
oOBUHEHHE OBUIO OCHOBAaHO Ha OOBMHUTEIBHBIX [OKA3aHUAX €ro
COKAMEpHMKA, TaK Kak. BO-TIEPBBIX, HAI[MOHAJIbHBIE CYAbl HOIPOOHO
U3JI0KHIM MOTHBBI CBOETO DPEUICHHS O JOMYCTUMOCTH OOIHMYUTEIHHBIX
IOKa3aHUH 3TOr0 KIIOYEBOI'O CBUIETENSI; BO-BTOPBIX, OBLIO YCTaHOBJIEHO,
YTO 3TU IO0Ka3aHUsg OBUIM JaHbl CBUJCTEIEM IO COOCTBEHHOH BOJE;, W,
HaKOHELl, OHM OCTABAINCh HEW3MEHHBIMH Ha MPOTSHKEHUU BCETO
paccieoBaHuUs.

279. Bo3Bpamasice k HacTosuieMy jaeiny, Cyl oTMedaeT, 4To: BO-TIEPBBIX,
CyJl pelI IPUHATH OOJIMYUTENbHBIE MTOKa3aHus r-Ha K., mpourHopupoBas
KOHKPETHBIE U OTHOCSIIUECS K Aeny (akThl, CIOCOOHBIE MOCTaBUTh IOA
COMHEHHE MX HaJIe)KHOCTh M TOYHOCTh, BO-BTOPHIX, HE OBLIO JOCTAaTOYHO
y0eauTenbHO ycTaHOBIIEHO, uTo I-H K. gan 3Tu nokasanus 10OpOBOIBHO —
TO, YTO OH HACcTaWBaJl Ha JTOM B CYy/€, MOXET CBHJICTEIHCTBOBATH
0 MIPOAOJIKAIOIIEMCS 3allyTUBAaHUM; U, HaKOHell, Moka3aHus r-ua K. cramm
MOCJIEIOBATEIEHO HEOIAroNPHUATHBIMA JUISI TIEPBOTO 3asBUTEINSI C MOMEHTA
€ro JIONPOCca, COBMABILETO C €ro 3a/1epKaHUEM.

280. B koHTEKcTe pPAacCMOTPEHHUS CHPaBEIJIMBOCTH TPa)KIAHCKOTO
cynomnpousBojactBa Cyn yxe MPUXOIWI K BBIBOAY, YTO, IPOMTHOPHPOBAB
KOHKPETHBIE, aKTyaJIbHBIC U BaKHBIC apTyMEHTHI 3asBUTEIIS, HAIIMOHAJIHHbIC
CyZbl HE BBIMOJHUIM CBOU 00s3arenbeTBa 1o cratee 6 § 1 KonBenuuu (cm.
Pronina v. Ukraine, no. 63566/00, § 25, 18 July 2006). Cyn oTMedaer, 4To
B JIaHHOM cllyyae 3TO TpeOOBaHUE TakXke He ObUIO COONIOJIEHO, XOTS
B paMKax YTOJIOBHOTO JieJla OHO JIOJKHO COOJTIOAThCS ele 0oJiee CTporo.

281. C yuetoM BbIIen3noxxkeHHoro, Cya mpuIlen K BbIBOAY, YTO ObLia
HapyIreHa ctaths 6 § 1 KoHBeHIMM B 3TOM CBSI3H.
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VI. APYI'ME  3ASBJIEHHBIE  HAPYIIEHMA  KOHBEHIIMU
B OTHOLIEHWU ITEPBOT'O 3AABUTEJIA

282. TlepBblii 3asBUTEIL KAJIOBAJICA B OOIIEM Ha TUIOXHE YCJIOBHUS €rO
coaepxanusi nox crpaxedt B Xmenbauiikom MUBC ¢ 21 mas no 22 uroHs
2004 roga. Ccputasch Ha IKOObI HE3aKOHHYIO 1 HEOOOCHOBAHHYIO TIepeaavy
ero nena B TepHONMOJILCKUN Cyl, OH Tak»e >KaJIOBaJICs, YTO €ro Jejio He
OBLJIO  pAacCCMOTPEHO  «HE3aBHUCHUMBIM U OECHPUCTPACTHBIM  CYJIOM,
CO3IaHHBIM Ha OCHOBAaHMHM 3aKOHa», Kak Toro Tpedyer craths 6§ 1
KonBennuu. I[lepBblii 3agBUTENh TaKKe >KAJIOBAJICS, CChLIAsICh HA TO XKeE
MOJIOKEHUE, YTO MPOJOJIKUTEILHOCTh YrOJOBHOIO pa3OuparenncTBa
IPOTUB Hero He Obwia pasymHOil. Kpome Toro, oH xayoBaics, B pamMKax
cratbu 6 § 2, yto IlemeroBckuii cyq u TepHONOIBCKUI CyJ HapyIIWIH
MPUHIIMI [IPE3yMIIIIMM HEBUHOBHOCTH B CBOUX pelieHusXx oT 10 urons u
4 oxTsi0pst 2006 roma, de facto mpu3HaB ero BUHOBHBIM, B TO BpeMs Kak
neno ObLIo mepefaHo s JOIMOJIHUTENBHOro paccienoBaHus. IlepBbiit
3aSBUTENIb TaKXKe JKAIOBAICS Ha HapymeHue cratbu 18 KouBeHnmun
B OTHOIICHUM €ro 3aaepkaHuii 22 Hos0ps um 18 pgexabps 2006 rona,
yTBEpXkAasi, YTO UX UCTUHHOMN LeJIbI0 ObUIa MECTh CO CTOPOHBI BJIACTEH 3a
€ro TOMBITKA JOOUTHCS BO30YXKIACHHS YrOJOBHOIO Jiela TPOTHUB
COTPYIHUKOB Mmiuiuu. HakoHern, oH cocnancs Ha cratbu 8 um 13
KonBeniuu 6e3 naapbHeHIIUX YyTOUHEHH.

283. OmHako, B CBETE BCEX HUMEIOMIUXCS B €ro  PacloOpsHKCHHU
MaTepuaioB, M B TOH Mepe, B Kakoil JaHHBIE BOIPOCH HAXOASATCS
B ripeAesnax ero kommetreHnud, CyJ He BUIUT HHUKAKUX TMPU3HAKOB
HapyIICHUs TpaB M CBOOOJ, 3aKPEIUICHHBIX B IMOJIOKEHUSX, HA KOTOpHIC
CCBIIIAETCS 3asBUTEITb.

284. CienoBaTeabHO, 3Ta JacThb JKa100bI SIBISETCS SIBHO
HEOOOCHOBAHHONM M JOJDKHA OBITH OTKJIOHEHA B COOTBETCTBHU CO CTaThel
35 §§ 3 (a) u 4 KouBeHmumu.

VII. 3ASBJIEHHBIE HAPYIIEHMST KOHBEHIIMNA B OTHOIUIEHUN
BTOPOU 3ASABUTEJIbHUILIBI

A. Crares 3 Kousenunun

285. Bropas 3asBUTeNbHHIIA KajoBanack, 4to 21 mas 2004 roma oHa
cTaja JKEPTBOM Yrpo3 M YHWKEHHH CO CTOPOHBI MMIIMLHH, KOTOPHIE
NpeICTaBsId ~ co0Oi  yHIDKaroliee  JOCTOMHCTBO  OOpalleHue,
npoTtuBopeyainiee cratbe 3 KOHBEHITMH, ¢ y4eTOM €€ COCTOSIHHS Ha TOT
MOMEHT (OHa ObliIa Ha BOCBMOM Mecsilie OepeMEHHOCTH ).

286. Cyn moBTOpSIET, YTO, YTOOBI IMOAMANATh IO JCHCTBUE CTaThH 3,
oOpailieHue JOJDKHO JOCTUTHYTh MHHHMAIBHOTO YPOBHSI KECTOKOCTH
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(cm. Ireland v. the United Kingdom, ymomsiaytoe Bbimre, § 162). Ouenka
3TOr0 MUHUMYMa OTHOCHUTEIIbHA M 3aBUCUT OT BCEX OOCTOSATEILCTB JIENa,
TaKUX, Kak NPOAODKUTENBHOCTh OOpaieHusi, ero (u3nueckue u
MICUXOJIOTHYECKHE MOCIICJCTBUS, @ B HEKOTOPBIX CIydasx OT I0Jia, BO3pacTa
U COCTOSIHUSI 3JI0POBbSI KEPTBBHI.

287. C yuetoM Bcex 3TUX (hakTOpoB B JaHHOM ciydae, Cya oTMedaer,
YTO, XOTSA JIOMPOC BTOPOM 3asBUTEIBHUIIBI B OTACICHUU MUJIHIINH,
BO3MO’KHO, BBI3BAJl Y HEE CTPECC U OECIOKOWCTBO, HENNb3sl CKa3aTh, YTO 3TO
OHHM JIOCTUIJIU MOPOTa, 3ampelieHHoro crateeil 3 KonpeHum.

288. CiemoBaTenbHO, 3Ta 4YacTh >Kado0Bl MOJDKHA OBITH OTKJIOHEHA
B cooTBeTCTBUU co cratbeir 35 §§3(a) m 4 KoHBeHIMH Kak SBHO
HE0OOCHOBAHHAA.

B. Crarba 5 § 1 KouBenuuu

289. Bropas 3asBHUTENbHUIA TaKXKe jKaioBanack, uto 21 mas 2004 roxa
MUJIHMIMS JUIIAIA ee cBOOOABI MPUMEPHO Ha YeThIpEe 4yaca B OTCYTCTBHE
KaKUX-THO0O0 OCHOBAaHW WJIM TapaHTHH NPEAyCMOTPEHHBIX cTathed 5 § 1
Kousennuu.

290. Cyn orMedaer, 4TO BTOpas 3asBHTENBHUIIA HE OCIOPWIIA OTKa3
MPOKYpaTypbl BO30YIUTH YroJOBHOE pacClieJOBaHHE MO ATOMY IOBOAY —
€CIIM B ATOH CBSA3H OBUIO MPHUHATO O(PHUIMAIBHOE PEHICHUE, YTO HE SICHO U3
00CTOSTENHCTB Jena, TU00 OCIOpUTh Oe3/IeHCTBUE OPTaHOB MPOKYPATYPhI —
eclii Iociie ee JKamoObl He ObUI0 MPUHATO HHUKAKOIO pPELICHUS
(mprMeHHUMOE 3aKOHOAATEILCTBO CM. B MyHKTax 131 u 134 Bhline).

291. CoorBerctBenHo, Cynm cyWTaer, 4TO BTOpas 3asBUTCIBHHIIA HE
ucuepranga HalMOHAJIbHBIE CPEACTBA MPABOBOW 3aILIUTHI, KaK TOro Tpedyer
ctaths 35 § 1, ¥ OTKIIOHSET 3Ty KaJI00y B COOTBETCTBUU €O cTartheir 35 § 4
KonBennuu.

VIII. IPUMEHEHUE CTATBU 41 KOHBEHIINN

292. Cratbsa 41 KoHBeHIIMM ITpelyCMaTPUBACT:

«Ecmu Cyn o0bsBIIsIeT, uTo MMeno Mecto Hapymenne Konsenmun wim [IpoTokosnos
K Hell, a BHyTpeHHee mnpaBo Bricokoil [loropapuparomeiicsi CTOpOHBI OMYyCKaeT
BO3MOXKHOCTb JIMIIb YaCTHYHOTO YCTPAHEHMs! MOCIIEACTBUH 3TOro Hapymenus, Cyx,
B ClTy4ae HEOOXOJMMOCTH, IPHCYKNACT CIPABEIIMBYI0 KOMIIEHCAIMIO TOTEPIIEBIICH
CTOPOHE.

293. He maiins nHapymenuit KonBenuuum wumm IIpoTokonoB k Hei
B OTHOIIICHWH BTOpO# 3asBuTenbHUIBI, Cym oTmedaer, 4to craths 41
KonBenuun nenpumenuma k Heil. Iloatomy Cya He paccMaTpuBaeT ee
TpeOOBaHUS O CIPABEIITMBON KOMITCHCAIIHH.
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A. KoMneHcauusi Bpea nepBomy 3asiBUTeJII0

294. IlepBbiii  3asBUTENb mOTpeOoBan BemIatuth emy 80 000 eBpo
B KaUeCTBE KOMIIEHCAIlUU HEMATepUAIbHOIO Bpea.

295. [TpaBUTENHCTBO OCIIOPUIIO 3TO TPEOOBAHHUE.

296. Cyx oTMedaer, YTO OH HallleJl COBOKYITHOCTh HapyIICHU B JaHHOM
cllyyuae M TPU3HACT, YTO TMEPBOMY 3asABUTENI0 ObUT  HaHECEH
HEMaTepUalIbHBIA Bpe/A, KOTOPBI HE MOXET ObITh KOMIIEHCUPOBAH JIMIIb
npu3HaHueM HapymeHusi. Takum oOpa3om, Cyn cuuTaeT 1enecooOopa3HbIM
npucyauth emy 35 000 eBpo B KayecTBE KOMIICHCAIIMM HEMAaTEPUATIbLHOTO
Bpena.

297. Kpome Toro, yumthiBas BbBoAbl Cyga B OTHOIICHHH
HECTIPaBeUTMBOCTH HAIIMOHAILHOTO Pa30MpaTeNbCcTBa, KOTOPOE IPHUBEIO
K OCYXJICHUIO TIEPBOrO 3asfBHUTENS, U C Y4YETOM KpailHe Cepbe3HBIX
OOCTOSITENILCTB JTAHHOTO Jiejia, B TOM YHCIE TOTO (pakTa, 4TO MpU3HAHUS,
MOJIyYEeHHBIE C HapylIeHHeM aOCONIOTHOrO 3alpeTa Ha MBITKH, OBLIH
JIOIYIICHBI B Ka4eCTBe J0Ka3arenbcTB, Cya CUMTACT, YTO JUIS HaJUIKAIICH
3alIUTHl TIPaB YEJIOBEKa JOJHKHO OBITh MPOBEACHO MOBTOPHOE CyAeOHOE
pa3dupaTenbcTBO (BO3MOKHOCTh KOTOPOTO MPEAYCMOTPEHO B YKPAWHCKOM
3aKOHOJIATEJIbCTBE), €CIIU MEPBBIA 3aABUTEb OOPATUTCS C TAaKOW MPOCHOOIA.
[Ipu TakoM cyneOHOM pa30HpaTeNbCTBE JOJIKHBI CTPOro COOIIOIAThCS
MaTepuaibHble M MpOLecCyalbHble TapaHTHH, 3aKpPEIUICHHBIE B CTaThe 6
KonBeHuu.

B. Kommnencanusi pacxo10B U U3/epPKeK MEePBOMY 3asiBUTEJII0

1. FOpuouuecxoe npeocmasumenvcmeo 8 Cyoe

298. IlepBbiit 3asBUTENH MOTpeOOBas BbIIATUTE emy 14 444 epo
B Ka4eCTBE KOMIICHCAIlM  PacXoJIOB, MTOHECEHHBIX UM Ha
npezacraButenbcTBO B Cyne anBokaToM I-HOM bylneHko, B ToM uwmcie:
12 950 eBpo must orutathl yeuayr aaBokara u3 pacuera 100 espo B wac, 1 036
€BpO ISl TIOKPBITUS aJAMUHHCTPATHBHBIX PAacXoJ0B (BKIIOYAs IMEPEBOJI,
KCepOKOIMpOBaHWEe W T. 1.) W 458 eBpo Ha TMOYTOBBIE PACXOJBI.
B oGocHoBaHue 3TuX TpeOOBaHUIl MEPBbIil 3asiBUTENb MPEICTaBHI IOTOBOP
00 okazaHuM ropuanyeckoil momomu ot 8§ asrycra 2004 roma, KOTOpbIit
npeaycMaTpuBaeT, 4YTo OH Oy/leT OcTaBaThCsl B CWJIE JIO 3aBEpLICHMS
cyneOHoro paszouparenbctBa B CtpacOypre u 4TO oOIJiata Oyner
OpoM3BEACHA TO3]HEe B TMpelenax CyMMbl, MNpucyxaeHHOH Cynom
B Ka4eCTBE KOMIICHCAIIMH PAaCcXOJI0B U M3AepKeK. [IepBrlil 3a1BUTEIb TaKKe
OpeJCTaBUI CeMb aKTOB O 3aTpaTax BPEeMEHHM M OTYETOB O pacxojax,
COCTaBJICHHBIX T-HOM bByllleHko B OTHOIIEHWH pabOTHI, MPOJEITaHHOW B

2004-2010 rogsl.
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299. IIpaBUTENBCTBO TOMAYEPKHYJIO, YTO TEPBOMY 3asBUTENIO ObLIa
okazaHa mnpaBoBas mnomomib Coserom EBpombl, He ocmapuBas JeTaiu
NPE/ICTaBJICHHBIX UM PacUeTOB.

300. Cyn [nomKeH yCTaHOBUTh, BO-TIEPBBIX, OBUIM JIM  3aTpaTbl
Y M3/ICP)KKH, YKa3aHHBIC ITICPBBIM 3asBUTENIEM, (DAKTHUYECKH TOHECCHBI,
U, BO-BTOPbIX, ObutM 1 oHM HeoOxoaumbiMu (cM. McCann and Others v.
the United Kingdom, 27 September 1995, § 220, Series A no. 324).

301. Kak BuOHO W3 MaTepualioB Jena, T-H bByIIeHKo mpeacTaBis
NIEPBOTO 3asABUTENST HAa TMPOTSHKEHWU Bcero paszouparensctBa B Cyne, u
MIOTOMY UMEET MPaBO TPEOOBATH BHIIIATHI CBOETO TOHOPApa 10 KOHTPAKTY.
CoorBerctBeHHO, Cyl CYMTAET, YTO ATH PacXolbl ObUIM «()aKTUYECCKH
nonecenb» (cMm. Tebieti Miihafize Cemiyyeti and Israfilov v. Azerbaijan,
no 37083/03, § 106, ECHR 2009-...).

302. Ilpyaumass BO BHHMAaHHUE CJOXHOCTh JAHHOTO J€la, a TaKxKe
Ka4ecTBO M 00bEM IMPOBEJCHHOH MpaBoBOi pabotrhl, Cya HE CYMTAET, YTO
TpeOOBaHWE SBISACTCS YPE3MEPHBIM U MPHCYKIACT  YIOBICTBOPUTH
TpeOOBaHUS MEPBOTO 3asBUTENSI B IMOJIHOM O00bEME, & UMEHHO BBITUIATUTH
emy 13 594 eBpo (4TO SKBHBaJICHTHO 3anpouieHHo cymme 14 444 eBpo 3a
BbI4eTOM 850 eBpO, MOJTYUYEHHBIX B KAYECTBE OIJIATHI TPABOBOM MMOMOIIIH), C
no0aBlieHUEM JIOOBIX HAJIOTOB, KOTOPBIE MOTYT OBITH HAUMCIIEHBI Ha 3Ty

CyMMY.
2. IOpuouuecrxoe npedocmasumensbcmeo 6 HAYUOHATLHBIX CYOAX

303. [TepBsiii 3asBUTEND TaKkke MOTpedoBal BhIIaTuTh eMy 15 000 eBpo
B KadecTBe  KOMIICHCAIIMM  PAacXoJOB, IOHECCHHBIX WM  Ha
MPEJICTABUTENILCTBO B HAIMOHANBHBIX CYAaX, HE NPEICTAaBUB HHUKAKUX
JIOKYMEHTOB.

304. ITpaBuUTENbCTBO OCHOPHIIO 3TH TpeOOBaHMs KaK Ype3MEpHbIE M He
MOJITBEPKICHHBIC JOKYMEHTAIBHO.

305. B orcyrcTBHE KakuX-THOO TOKA3aTeNbCTB TOTO, YTO 3asBICHHBIE
pacxonbl ObutM (AaKTHUECKH TOHECeHBI U ObuIM HeoOoxomumbl, Cyn
OTKJIOHSIET 3TO TpeOOBaHNE O KOMITEHCAIINH.

3. Hpyeue pacxoovt

306. IlepBelii 3asBUTENH TOTPEOOBAN BHILIATHTHL eMy 374 10J1apoB
CHIA B kauyecTBe KOMIIEHCAIMM TPAHCIIOPTHBIX PAacXOJOB €ro OTIa,
KOTOpbIIi ~ ObUI ~ €ro  MpeJICTaBUTENEeM B  XOA€  HAIMOHAIBHOIO
pazouparensctBa, W 227 npomapoB CIIIA B kadecTBe KOMIICHCAIIUU
TPAHCHOPTHBIX PACXOAOB JAPYIHX UJICHOB €O CEMbH.

307. IIpaBUTETECTBO OCITOPHIIO 3TH TPEOOBAHHSI.

308. [IpyauMas BO BHHUMaHUE HMEIOIIYIOCS y HEro WHGOpMaIuoo u
JOKYMEHTHI, a TaKKe W3JIOKEHHBIE B €ro CyAeOHOH NMpakTHKe KPUTEPHUH,

© IepeBox LlenTpa cTpaTernyecKkoii 3alUThI

IOpl/l}I“‘leCKaﬂ noaaep:KKa HeHTpa CTpaTeFM‘IeCKOﬁ 3alIUTBI
a/s 10397, Xapekos, 61002, Ykpanna

+380577006772

strategic.litigations@gmail.com

www.hr-lawyers.org



PELLIEHUE I10 JIEJIY HEYUITOPYKA U MTOHKAJIO TTIPOTHB YKPAWHBI 61

KacaroIIyuecss BO3MEIICHHS CyIeOHBIX pacXxoa0B U u3aepskek (cm. myHkT 300
Bbilie), CyJl OTKJIOHSIET 3TH TPEOOBAHHSI.

C. Ilensn

309. Cyn cumraer pa3ymMHBIM, 4YTO IIE€HS JOJDKHA OBITh OCHOBAaHAa Ha

MpeAebHON KPEJAUTHOW CTaBKe EBPOIEHCKOro IMEHTpaabHOTO OaHKa C
M00aBJICHUEM TPEX MPOIEHTHBIX ITYHKTOB.

I[10 9TUM OCHOBAHUWAM CVY ]I EAMHOI'JIACHO

1.

Obwssnsiem ano0bl IEPBOTO 3asBUTENS O cTaThe 3, cTathe 5 §§ 1, 2, 3
u 5, cratbe 5 § 4 (B OTHOILICHHWH OTCYTCTBHUS aJ€KBATHON MPOLEAYPHI
Ui CyleOHOTO TepecMOTpa 3aKOHHOCTH €ro MpeABAPUTEIHLHOTO
3aKJIFOUCHHUST B XOJe CyAeOHOro pasduparenbcTBa), crathe 6§ 1
(B OTHOIICHMH TIpaBa HE CBHJCTEIBLCTBOBATH MPOTHUB CaMoro ceds u
MOTHBAIIMM PEIICHUI HAIMOHAIBHBIX CYI0B, KOTOPBIMHU OBLI OCYXKICH
nepBbli 3asBuTeNb) U craThe 6 § 3(c) KoHBeHIMM npuemieMbiMu, a
OCTaJIbHBIC KaIOObI HEPUEMIIEMBIMH,

Hocmaﬂoeﬂﬂem, 4qTo HepBLIﬁ 3as4BUTCIIb IOABCPICA IKECTOKOMY
06pameHI/1}0 B HApYHUICHUEC CTATbU 3 KOHBGHHI/II/I;

Ilocmanosnsem, 4ro Oblla HapyuieHa cTatbd 3 KoHBeHLUM BBUAY
OTCYTCTBUS 3(PPEKTUBHOrO pacciieJOBaHUs Kano0 MEepBOro 3asBUTENS
Ha MBITKHA CO CTOPOHBI MUJIMLINH;

Ilocmanosnsem, uyro Oblma HapymeHa ctatbd 5§ 1 KonBeHuuun
B OTHOIICHUU COJIEPYKAHMS TEPBOTO 3asBUTENS moj cTpaxkeid ¢ 20 mo
26 mas 2004 rona;

Ilocmanosnsem, uyro Oblma HapymeHa ctated 5§ 1 KonBeHuuun
B OTHOIICHWH  COJICP)KAaHUS  TEPBOTO  3asBHUTENS TOJA  CTpakei
¢ 14 oxTs6ps 2004 roga mo 5 mas 2005 rona u ¢ 21 maprta no 31 aBrycra
2007 rona;

Ilocmanoensem, uro Obuta HapymeHa ctaTted 5§ 1 KonBeHuun
B OTHOIICHUU COJACPNAHH TEPBOTO 3asiBUTENs MOA cTpaxkeid ¢ 18 mo
21 nexadps 2006 roxa;
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10.

11.

12.

13.

14.

15.

16.
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Ilocmanosnsiem, 4dto Obula HapymeHa cratbs 5§ 1 KonBeHimm
B OTHOILIGHUM  COJACpP>KaHMUSI TEPBOrO0  3asBUTENsL TMOJA  CTpaxei
¢ 23 deBpans o 21 mapra 2007 rona,

Ilocmanosnsiem, 4dto Oblla HapymeHa craths 5§ 2 KoHBeHImn
B OTHOIICHHUU TIEPBOTO 3asIBUTEIIS;

Ilocmanosnsem, uro Obuta Hapymena cratbs 5§ 3 KouBeniumn
B OTHOIICHUU IIpaBa IEPBOro 3asBUTENA «ObITh HE3aMeIIUTENIbHO
JIOCTaBJICHHBIM K CYJIbE»;

Ilocmanosnsem, uto Obuta Hapymena cratbs 5§ 3 KonBeHun
B OTHOIIEHMHM  MpaBa  [EPBOrO  3asBUTENS  Ha  «cyaeOHoe
pa3bupaTenbCTBO B TEUEHHWE PA3yMHOI0 CPOKa HJIM Ha OCBOOOXKIEHHE
JI0 cynay,

Ilocmanoensem, uto Obula HapymieHa ctatbs 5 §4 KouBeHun
B OTHOIICHUH TIEPBOTO 3asBHUTEIS B CBSI3U C OTCYTCTBHEM aJICKBAaTHOMN
nporenypsl A CyAeOHOro  MepecMoTpa  3aKOHHOCTH  €ro
NpeIBapUTEIFHOTO 3aKIFOYECHUS B X0JI€ Cy/Ie0HOTO pa30MpaTebCTBa,;

Ilocmanoensiem, 4uro Oblna HapymeHa crtatbs 5§5 KouBeHmuun
B OTHOIICHUHU MIEPBOTO 3aABUTEIIS;

Ilocmanoensem, uto Obula HapymeHa cratbs 6§ 1 KouBeniumn
B OTHONICHHWHU TIPaBa MEPBOTO 3assBUTENST HE CBHUJCTEILCTBOBATH MPOTHB
caMoro ceos;

Ilocmanosnsem, uyro Oblma HapymeHa ctated 6§ 1 KonBeHuun
B OTHOLIEHUH OOOCHOBAHMS PELICHUI HAllMOHAIBHBIX CY0B, KOTOPBIMU
ObUT OCY’K/ICH IIEPBbII 3asIBUTEIIb,

Iocmanosnsiem, uto Oblaa HapyiieHa ctaths 6 § 3(C) Konsennuy;

Tlocmanoensem:
(a) rocy1apcTBO-OTBETYMK JIOJMIKHO BBIIUIATUTH IEPBOMY 3asBUTEITIO
B TEUCHHWE TpPEX MeECALeB C JaThl, KOTJa OJTO pELIeHHE CTaHET
OKOHYATEIIbHBIM B COOTBETCTBHM O cTathell 44 § 2 KouBeHnuw,
CIEeyIOINe CyMMBI, B TIEpEBOJIE HAa YKPaWHCKHUE TPUBHBI MO KYypCy,
JEHCTBYIONIEMY Ha JICHb BBITLIATHI:
(1) 35000 (Tpuamare MATH THICAY) €BPO C J00ABICHHUEM JFOOBIX
HAJIOTOB, KOTOpPBIE MOTYT OBITh HAYUCIICHBI Ha 3Ty CyMMY,
B KaUeCTBE KOMIIEHCAIIUY HEMATEPUATBHOTO Bpea;
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(ii) 13 594 (TpuHaAmaTH THICSY MATHCOT ACBIHOCTO YETBIPE) €BPO
¢ 1o0aBJIeHUEM JTIOOBIX HAJOTOB, KOTOPBIE MOTYT OBITh HAUMCIICHBI
Ha 3Ty CYMMY, B Ka4eCTBE KOMIICHCAI[MU PACXOJ/I0B M U3ACPIKEK;
(b) c MomeHTa wucTeueHHS BBIIICYIOMSHYTBIX TPEX MECSILEB JIO
BBIIUIATHI, HA BBIIICYKA3aHHYID CYMMY HAUHCIIACTCS IICHS, paBHas
IpelenbHON KpEeIUTHOW cTaBKe EBpomeickoro LEHTpadpHOro OaHka
B 9TOT HEPHOJ C JOOABICHUEM TPEX MPOLICHTHBIX ITyHKTOB,;

17. Omxnonsiem ocTaBuIylOCSd 4YacTh TpeOOBaHUM MEPBOrO 3asBUTEINS
OTHOCHUTEIIbHO KOMITEHCAIIHH.

CocTaBieHO Ha aHIVIMHCKOM fA3bIKE U OOBSBIEHO B IMCHbMEHHOM BHJE
21 ampenst 2011 roga B coorBercTBuM ¢ nipaBuwioM 77 §§ 2 u 3 Pernamenra
Cyna.
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